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TO THE PRINCIPAL MATTERS CONTAINED IN THIS VOLUME. 


ABATEMENT. 

1, Jt seems, that a defendant in attachment may not, by plea in 
abatement, contest the truth of the facts charged asthe ground 
of the attachment, where the affidavit and proceedings on their 
face, appear regular and suflicient.--- Middlebrook v Ames. 158 


ABSCONDING. 

1. Under the attachment laws of this State, absconding within 
the State, is alone a sufficient ground for an attachment, whe- 
ther the plaintiff or defendant, or both, be resident or non-re- 
sident within the State.---Middlebrook v. Ames 


ACKNOWLEDGMENT. 

1. The acknowledgment by one partner, in the name of a firm, 
of the service of process---after a dissolution of the co-part- 
nership---will not authorise a joint-judgment against the (late) 
partners, generally.---Demolt, surv. vy Swaim’s adm’r. 


AFFIDAVIT. 

1. It is not important at what time an affidavit, which may be 
made in an application for bail, be filed---so it be made be- 
fore the order for bail:---Mugee v Erwin. 

. An issue, as to the sufficiency of the affidavit, required in an 
application for bail, i seems, should be decided by the Court, 
on inspection.---ib. 

. But where, ina case where such issue arose, a jury interpos- 
ed betwecn the issue and the judgment, it was held, that this 
Court would regard the verdict as a nullity, in respect to the 
sufficiency of the affidavit, and presume that judgment of the 
Court, upon the affidavit, was given. ---ib. 

. It seems, that a defendant in attachment, may not, by plea in 
abatement, contest the truth ofthe facis‘charged as the ground 
of the attachment, where the affidavit and proceedings on their 
face, appear regular and sufficient.---Middlebrook y Ames. 158 
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AGENT AND PRINCIPAL. 
1. Generally a factor, not restrained by instructions to the con- 
trary, may sell the goods of his principal on credit, and take 
a note for payment in his own name, without personal respon- 
sibility. — Goldthwaile §& Tarlion v M’ Whorter. 284 
2. Exceptions, varying the general rule, that a factor may sell 
the goods of his principal, on a credit, and take a note for 
ayment in his own name, must be shown by the party seek- 
ing to charge him, personally.---ib. 284 
3, That a factor has taken a note in his own name, for the goods 
of his principal, is not a circumstance, in connection with 
others, from which to infer that the factor designed making the 
debt his own.---ib. 284 


ARSON. 

1. Where A; being in possession of a house, on public land, 
under a lease from B, who, previously, by a verbal contract, 
had sold the possessory right in the premises, to C, without 
A’s knowledge, ejected C, (who had entered,) and burned 
the house---it was held, that an indictment for arson, lay not 
against A.---Sullivan v The State. 175 


ASSIGNMENTS. 

1. Assignments of judgments pass only equitable interests, not 
authorising actions at law, in the name of the assignees.--- 
Black, adm’r v Everett. 60 

2. Thus, a judgment obtained by one and assigned by him, can 
only be sued upon after his death, in the name of his repre- 
sentative; and not in that of the assignee.---tb. 66 

3. Where an attorney takes, in satisfaction of a judgment, ob- 
tained by him for a client, a bond, which he afterwards trans- 
fers to his own use,---in trover against the assignee by the 
client, evidence is admissible, to show a ratification of the act 
of the attorney in taking the bond, by the client afier the 
transfer of the bond: and the fact of the ratification of the 
transfer of the bond in such a case, is one for a jury to deter- 
mine, from all the circumstances of the particular case.--- 


Kirk v Glover. 340 


‘* 4, An attorney at law can not legally transfer, in payment of his 


rivate debt, a note placed in his hands for collection, so as, 
to bind his client thereby, either in law or in equity.---Craig 
v. Ely, ez’or. 354 
5. Where A, being an attorney, received from B, a note, drawn 
by C, for collection, and A, being indebted to D, transferred 
the note, in payment of his debt to D, under an arrangement, 
entered into between D and C, and himself—held that Chan- 
cery had the power to decree against C, for the amount of 
the note so transferred by A.—ib. 
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ASSUMPSIT. 

1, Assumpsit is the proper action to recover back money paid 
upon a judgment which is afterwards reversed.—Duncan v 
Ware’s ex’ors. 

2. But a recovery in assumpsit can not be had of the amount 
paid by a garnishee in attachment, where the judgment has 
been reversed for mere irregularity; and where it appears 
that the amount recovered against the garnishee is justly 
due by him, to the defendant, and by the latter, to the plain- 
tiff in the attachment.—7ib. 


ATTACHMENT. 

1. A recovery in assumpsit can not be had of the amount paid 
by a garnishee in attachment, where the judgment has been 
reversed for mere irregularity, and where it appears that the 
amount recovered against the garnishee is justly due by him, 
to the defendant, and by the latter, to the plaintiff in the at- 
tachment.---Duncan v Ware’s ex’rs. 

2. A debt due from a garnishee, to a defendant in attachment, « 
seems, should be considered, in all respects, as the property 
of the latter.---ib. 

3. But where such debt is clearly due from such defendant to 
the plaintiff in attachment, a payment by the garnishee, on a 
judgment recovered against him, as such, will discharge all 
liability to the defendant, as his creditor.—ib. 

4. Under the attachment laws of this State, absconding within 
the State, is alone a sufficient ground for an attachment, whe- 
ther the plaintiff or defendant, or both, be resident or non-re- 
sident within the State.—Middlebrook v Ames. 

5. So, a plea to process of attachment, that the defendant is a 
resident cilizen of another Stale, and never was in this Siate, 
with the intention of residing here, held bad.—1b 

6. It seems, that a defendant in attachment, may not, by plea in 
abatement, contest the truth of the facts charged as the ground 
of the attachment, where the affidavit and proceedings on their 
face, appear regular and sufficient.—i6. 

7. In a proceeding, (under statute,) contesting the answer of a 

‘garnishee in attachment, evidence can not be introduced by 
the plaintiff, to show that a note due by the garnishee, to the 
defendant in attachment, has been fraudulently assigned by 
to'a third person, to avoid the debt attached. — Simpson & Gor- 
don v Tippin. 


ATTORNEY. 

1, An attorney to whom a claim is given for collection, and on 
which he obtains judgment, has no right to take a bond in 
satisfaction thereof, without the consent of his client.—Kirk 

v Glover. 
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2. Where an attorney takes, in satisfaction of a judgment, ob- 
tained by him for a client, a bond, which he afterwards trans- 
fers to his own use,—in trover against the assignee, by the 
client, evidence is admissible, to show a ratification of the act 
of the attorney in taking the bond, by the client, after the 
transfer of the bond: and the fact of the ratifcation cf the 
transfer of the bond in such a case, is one for a jury to deter- 
mine, from all the circumsiances of the particular case.--ib, 

3. An attorney at law car not legally transfer, in payment of his 
private debt, a note, placed in his haads for collection, so as 
to bind his client thereby, either in law or in equily.— Craig 
Vv Ely, ex’or. 

4. Where A, being an attorney, received from B, a note, drawn 
by C, for collection, and A, being indebted to D, transferred 
the note in payment of his debt, to D, ynder an arrangement, 
entered into between D and C, and himself—held, that Chan- 
cery had the power to decree against C, for the amount of the 
note, so transferred by A.—ib. 


BAIL. 

1, It is not important at what time an affidavit, which may be 
made in an application for bail, be filed—so it be made be- 
fore the order for bail —Magee v Erwin. 

2. An issue, as to the sufficiency of the affidavit, required in an 
application for bail, v seems, should be decided by the Court, 
on inspection.—ib, 

3. But where, in a case, where such issue arose, a jury interpos- 
ed between the issue and the judgment, it was held that this 
Court would regard the verdict as a nullity, in respect to the 
sufficiency of the affidavit, and presume that judgment of the 
Court, upon the affidavit was given._ -ib. 


BASTARDY. 

1, Judgment in a bastardy case, that “«lefendant pay not exceed- 

. ing fifty dollars,” &c, sustained by no evidence of a bond hav- 
ing been executed, except the mere testimony, of the clerk, 
that none could be found in the office, but that defendant’s 
surety said they had executed one—held not to authorise an 
execution. —Isaacs and Bagley v Judge of Jefferson County 
Court, 


BOND. 

1. A prayer for oyer of a bond sued upon, and omission to crave 
oyer of the condition, where the evident intention of the de- 
fendant is to reach the condition, is a mere formal defect, 
amendable at any stage of the proceedings.— Trustees of the 
Dniversity of Alabama vy Winston. 
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2. The omission to crave oyer of the condition of the bond, in 

such case, where upon craving oyer of the bond, the bond 

and condition are read to the defendant, is not error.—db. 17 
3. The question of the right of the Trustees of the University, 

to sustain an action upon a bond, (given for lands,) after a for- 

feiture thereof has accrued, may properly arise on demurrer 

to the declaration—it containing no averment of any fact which 

would authorise the suit.—vb. 17 
4. The acts of the legislature of 1821-2, providing for a sale of 

the University lands, imposed an absolute forfeiture of the 

lands, as a penalty for failing to make punctual payment of 

the purchase money, so that bonds given under the provisions 

of those statutes, for University lands, are not recoverable 

unless put in suit within three months after due.—«b. 17 
5. The title of a purchaser of these lands, is purely equitable, 

and the fee simple remains in the Trustees of the University, 

until the whole purchase money is paid: so, a failure to dis- 

charge the instalments, at the day due, creates an absolute 

forfeiture, and vests the whole title immediately in the Trus- 

tees, and discharges the vendee’s bonds.—1b. 17 
6. An election of the Trustees, however, to sue upon the bonds 

of the vendee, must be wade within theres months after they 

fall-due, and they must sue within that time, or not at all.— 

ab. 17 
7. Where the trustees elect to pursue their remedy upon the 

bond, and do sue within three months after the forfeiture, the 

equitable title of the vendee, which has been divested by a 

forfeiture, becomes revested by the suit, and continues until 

a failure to collect the money by suit.—ib 17 
8. An attorney to whom a claim is given for collection, and on 

which he obtains judgment, has no right to take a bond, in 

satisfaction thereof, without the consent of his client.—Kirk 

v Glover. 340 
9. Where an attorney takes in satisfaction of a judgment ob- 

tained by him for a client, a bond, which he afterwards trans- 

fers to his own use,—in trover against the assignee by the 

client, evidence is admissible, to show a ratification of the act 

of the attorney, in taking the bond, by the client, after the 

transfer of the bond: and the fact of the ratification of the 

transfer of the bond in such a case, is one for a jury to deter- 

mine from all the circumstance, of the particular case —ib. 340 
10.1t seems, that the statute, authorising the assignment of many 

breaches, in actions on bonds, isto be construed as permit- 

ing only as many breaches to be assigned, as there are dis- 

tinct stipulations, or things to be done; and that, under it, 

more than one breach can not be assigned to each stipulation. 

sed quare.— Wade v Killough et al. 450 
11.Whether improper assignments of breaches, in the condition 
of a bond, would be fatal on general demurrer, quare.—ib, 450 
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12. A pleato an action upon a bond, conditioned to execute titles 
at a particular day, averring that titles were made, but not 
showing at what time— whether before the commencement of 
the action; would, i seems, in a proper case, be considered 
defective.—ib. 

13. But it seems, also, that such a plea, if faulty, would be ex- 
cused, by a defective assignment of breaches.—ib 

14. That a plea to an action upona title bond, averred an execu- 
tion of the titles, by the defendant, and a stranger—held not 
to be objectionable, 5ecause of the introduction of the name 
of the latter in the plea.—ib, 

15.One who"becomes the vendee of zeal estate, and takes a bond 
for title, is bound to prepare and tender a conveyance to the 
vendor.—th. 

16. [t is a good plea, in an action, by a vendee of real estate, on 
the tile bond, where the latter has not prepared and tendered 
a conveyance, that the vendor was ready to convey on the day 
specified in the condition.—ib. 

17. It seems, that in a proper case, the failure of a vendor of real 
estate, to furnish the abstracts of title, when required, to pre- 
pare a conveyance, would be considered an intraction of his 
title bond. —ib. 

18. Where a vendee of real estate, holding a title bond, condi- 
tioned for the execution of titles, fails, at the day specified in 
the condition, to tender a conveyance, the vendor is not dis- 
charged from his obligation—for the vendee may apply and 
tender a conveyance, alter the day named in the obligation. 


BREACHES—ASSIGNMENT OF. 

1. It seems, that the statute authorising the assignment of many 
breaches, in actions on bonds, is to be construed as permit- 
ing only as many breaches to be assigned, as there are dis- 
tinct stipulations, or things to be done; and that under it, 
more than one breach can not be assigned to each stipulation. 
set quare.--- Wade v Killough. 

2. Whether improper assignments of breaches, in the condition 
of a bond, would be fatal on general demurrer, quare.---tb. 

3. A plea to an action upon a bond, conditioned to execute titles 
at a particular day, averring that titles were made, but not 
showing at what time—whether before the commencement of 
the action, would, t# seems, in a proper case, be considered 
defective.—ib. 

. 4, But, it seems, also, that such a plea, if faulty, would be ex- 

cused by a defective assignment of breaches.—ib. 


CHANCERY. 
1, Where a bill in Chancery was filed, charging an absolute bill 
of sale of slaves, to have been intended as a mortgage, and 
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there was a discrepancy in the testiniony, as to whether the 
conveyance was, or not, intended as a mortgage---it was held, 
[under the circumstances, ] that proof of the fact that the pro- 
perty was worth double the sum for which conveyed, should 
be regarded as evidence of the intention of the parties to 
hold the conveyance as a mortgage.—- Hudson v Isbell 

2, In such case it was held, that the delivery of the slaves, into 
the possession of the vendee, was not, (under the facts,) en- 
titled to any consideration. —ib. 

8. In such case, the vendor having admitted in his bill, that the 
vendee was to have the use of the slaves, in lieu of interest 
on the money paid; and having charged no usnry—held, that 
the vendor was not entitled to hire, nor the vendee to interest, 
until from the time of an offer of the former to redeem.—tb. 

4, Where, in detinue for a slave, the slave died pending the ac- 
tion, and a judgment was rendered in favor of the plaintiff in 
the action, for the slave or the value; it was held, that Chance- 
ry had no power to interpose in favor of the defendant, and 
enjoin the judgment, on the ground of the death of the slave, 
pending the suit.— IVhite ef ur v Ross, 

5. Whether Chancery will entertain jurisdiction of the claim of 
a distributee, where the County Court has made a distinct 
and final order of distribution, awarding to each distributee 
the amount of his distributive part. Quare.—Cherry and Bell 
v Belcher. 

6. But the mere ascertainment by the County Court, of the 
sum remaining in the hands of representatives, even if the 
settlement be final, wi!l not divest Chancery of jurisdiction, 
when applied to by a distributee, (especially a feme covert, ) 
to compel payment of a portion to which entitled,—7wb. 

7. Where a bill in Chancery is filed by one, to compel the pay- 
ment by an administrator, of a distributive share in the es- 
tate of his wi'e’s brother, the wife must be joined, where tt 
appears that the complainant intermarried with his wife, after 
the intestale’s decease.---ib. 

8. In a bill in Chancery, by a distributee, to compel the pay- 
ment of a distributive share of an estate, i seems, that other 
distributees need not be made parties.—ib. 


9. Where a bill in Chancery is filed by a distributee, to compel 


a payment by the representative of an estate, of a distribue - 


tive share, the fact, that the Orphans’ Court has previonsly, 
by a settlement, (final or otherwise,) ascertained the an-ount 
to which the distributee is entitled, will not preclude the re- 
presentative from showing mistakes in that settlement, of pay- 
ments subsequent to the settlement, and of which then igno- 
rant; or any other matter which in equity and good conscience, 
may be relied on, in defence.—ib, 

10. It is a general rule in Chancery proceedings, that when a 
ease is heard, on bill, answer and exhibits without proof— 
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the allegations in the answer, whether responsive or not, must 
be considered as true.—ib. 

11, Where a sale of real estate has been made by a first purchas- 
er, to a second bona fide vendee, without nolice of incumbrances, 
upon valuable consideration and no conveyance has been 
made, or any part of the purchase money paid; Chancery 
will arrest the entire subsequent sale, and sustain the lien of 
the original vendor, for the purchase money, upon the premi- 
ses sold.— Dufphey v Frenaye. 

12. But in. such case, where part of the purchase money is paid 
by the second vendee, and the possession and title deeds have 
passed to him, he will be protected in Chancery to the amount 
of all advances made in consideretion of the purchase, before 
nolice of an incumbrance, [and, tl would seem, in some cases, to 
the extent of valuable improvements, } against the lien of the 
original vendor, who may have taken an tacumbrance for the 
purchase money, but failed to give notice, either actual or 
constructive.—tb. 

13, A, having purchased real estate from B, executed notes for 
the purchase money, and a mortgage to secure the payment, 
which was acknowledged before one justice of the peace, and 
recorded in the office of the clerk of the County Court. Af- 
terwards, before the payment o' the purchase money, A be- 
ing in possession, made a buna fide sale of the premises, to C, 
upon a valuable consideration, and placed C in possession, re- 
ceiving part of the purchase money, and executing uncondi- 
tional title deeds; without notice to C, of the lien of B.C, 
subsequently being informed of B’s lien, agreed with A, to 
withhold the payment of the instalments due by C, until the 
sequel of B’s claim; who filed a bill praying a foreclosure of 
his mortgage, and a sale of the lands for the discharge of his 
lien: on this bill it was held — 

‘Ist. That the recording of the mortgage taken by B, under 
the acknowledgment before one justice of the peace, could not 
operate as notice to C, of the incumbrance upon the lands. 

2nd. That the lands should be sold by the master in Chan- 
cery, (giving C time to discharge the amount of the incum- 
brance,) and the proceeds, after first discharging the amount 
advanced by C, before notice of the incumbrance, applied to 
the payment of the sum due B, under the mortgage.—ib. 

14. Where A, being an attorney, received from B, a note, drawn 
by C, for collection, and A, being indebted to D, transferred 
the note, in payment of his debt to D, under an arrangement, 
entered into between D and C, and himself—held that Chan- 
cery had the power to decree against C, for the amount of the 
note, so transferred by A.—Craig v Ely, ex’or. 


CONTRACT—RESCISSION OF. : 
1, Where the vendor of lands, chooses, after the death of the 
vendee, to rescind the contract, an action may well be main- 
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tained by the vendee’s representative, to recover money paid 
by the vendee in his life-time, in part consideration of the 
contract.—Castleberry v adm’r of Pierce. 

2. Thus, where one, having contracted for the purchase of lands, 
gave his notes therefor, payable to the vendor, and received 
from the latter, a bond, conditioned for the execution of ti- 
tles, when the last pay: went should be made; and subsequent- 
ly made partial payments and died; and afterwards, before 
letters were granted on the vendee’s estate, the vendor enter- 
ed upon the land, and took possession and conveyed to a 
stranger; it was held, that the administrator of the vendee 
was entitled to an action for the monies paid by the latter, in 
his life-time, in part consideration of the purchase.—ib. 

. An incomplete contract or agreement, which one of the par- 
ties has the option of completing at a particular day, raises a 
mutual right of rescission in the other party, at any time, be- 
fore the ratification by the first.—Eskridge v Glover. 

. Thus, where A proposed to exchange horses with B, and 
give B a specific amount, as difference, which proposition B 
reserved the privilege of determining upon by a certain day; 
and before that day transpired, A gave notice to B, that he 
would not confirm the offered contract—it was held. that no 
action lay in favor of B, to recover the difference agreed to 
be paid by A.— ib. 


CONVERSION. 

1, The mere refusal to deliver property in the legal possession of 
one, is not, of itself, a conversion in law; though an absolute 
unconditional and unqualifid refusal would create such infe- 
rence of conversion as to authorise the action of trover.— 
Dent & Cade v Chiles, adm’r. 

2, A demand of one, having the lawful possession of goods may 
be met by such qualified refusal as to rebut the presumption 
of a conversion sufficient to maintain trover.—ib. 


CONVEYANCE. 

1. Parol proof is admissible to show that a conveyance absolute 
on its face, was intended by the parties, to operate as a mort- 
gage or security.—Hudson v Isbell. 

. The testimony of a subscribing witness to a conveyance, as 
to matters agreed upon by the parties, at the time of execut- 
ing it, is not conclusive, and other witnesses may be introduc- 
ed to show what conversation passed between the parties, at 
the time of executing the conceyance; and who may likewise 
have been present.—b. 

. Where a bill in Chancery was filed, charging an absolute bill 
of sale of slaves, to have been intended as a mortgage, and 
there was a discrepancy in the testimony, as to whether the 
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conveyance was, or not, intended as a mortgage---it was held, 
[under the circumstances, | that proof of the fact that the pro- 
perty was worth double the sum for which conveyed, should 
be regarded as evidence of the intention of the parties to 
hold the conveyance as a mortgage.—-ib 

4. In such case it was held, that the “delivery of the slaves, into 
the possession of the vendee, was not, (under the facts, ) en- 
titled to any consideration. —ib. 

5. The statute of 1803, upon the subject of frauds and fraudu- 
lent conveyances, does not embrace deeds of trust, mortga- 
ges or other conveyances, upon valuable consideration, so as 
to render their proof or acknowledgmont and registration, 
within twelve months, as required by the second section of 
that act, necessary to their validity. — Baker vy Washington 

and Washington. 

6. So, this statute was held not to include a deed of trust, [of 
personal property,] upon valuable consideration, (executed pri- 
or to the enactment of the statute of 1828,) as that its validi- 
ty depended upon the proof or acknowledgment and registra- 
tion, required in the second section of the act of 1803.—ib. 

7.In such case, proof of the original execution of the deed of trust, 
by one of the subscribing witnesses, held to be sufficient to 
authorise its being read to the jury.—zb. 

8. But in the case of such deed of trust, not embraced by the 
statute of 1828, and required to be thus proved and recorded, 
the mere recording of it, would not be notice to all the world, 
of the condition of the property conveyed.—ib. 

9. A deed made between parties in another State, under a con- 
tract contemplating no final executiou or performance, in this 
State, must be controlled in its effect, (as to validity against 
the lien of strangers upon the property conveyed,) in respect 
to its proof or acknowledgment and registration, by the laws 
of the State where executed.— Caldwell vy Edwards. 

10. Thus, where slaves, at the suit of a creditor, had been attach- 
ed in this State, and trespass was brought against the sheriff, 
and a bill of sale was relied on, made by the debtor to the 
plaintiff, in the State of Tennessee; and it appeared that the 
bill of sale had not been proved or acknowledged and record- 
ed, within twelve months from its date, as required by the sta- 
tutes of Tennessee—it was held that the bill of sale was void 
and of non-effect, as against-the lien acquired in this State: 
and so no trespass lay against the sheriff.—ib. 

11. The acknowledgment, (properly certified,) of the execution 
of a deed, before a foreign notary, without registration here, 
would be sufficient to authorise its reception, in evidence, un- 
der the acts of 1803, and 1812.— Toulmin v Austin. 

12. Parol or extrinsic evidence, is admissible to establish the 

consideration of a deed, provided it be not incompatible with 

the consideration expressed in the deed itself.--ib. 
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13. Where real estate was sold as the property of a debtor, bya 
Marshal, under execution, and at the time of the sale, a deed, 
purporting to express valuable consideration and be bona fide, 
was exhibited, executed by the debtor, long anterior to the 
judgment under which the execution issued, and containing 
an acknowledgment before, and certificate by a foreign nota- 
ry, it was held, that the time and manner of the notice to the 
purchaser, was suflicient to protect the out-standing title.-16. 410 

14.One who becomes the vendee of real estate, andtakes a bond 
for title, is bound to prepare and tender a conveyance to the 
vendor.— Wadev Killough. 450 

15. It is a’good plea, in an action, by a vendee of real estate, on 
the title bond, where the latter has not prepared and tendered 
a conveyance, that the vendor was ready to convey on the day 
specified in the condition.—ib. 450 

16. In such case, the plea need not aver a tender, by*the vendor, 
of the abstracts of titie: it being the duty of the vendee, to 
demand such abstracts, if necessary for the preparation of 
the conveyance.—1b. 450 

17. Jt seems, that in a proper case, the failure of a vendor of real 
estate, to furnish the abstracts of title, when required, to pre- 
pare a conveyance, would be considered an infraction of his 
title bond.—b. 450 

18. Where a vendee of real estate, holding a title bond, condi- 
tioned for the execution of titles, fails, at the day specified in 

the condition, to tender a conveyance, the vendor is not dis- 
charged from his obligation—for the vendee may apply and 
tender a conveyance, after the day named in the obligation.-ib 450 


CORPORATION. 

1. The Trustees of the University of Alabama, compose a pub- 
lic corporation, entirely within the control of the legislatare; 
and the latter has authority, by the passage of any statute, or 
statutes, to alter, amend, vary or enlarge the original acts of 
incorporation.— Trrusices of the University of Alabama v Win- 
ston. 17 


COURT—CHARGE OF. 

1. Mere supposed errors in the decision or direction of an infe- 
rior Court can only be brought to the notice of this Court, by 
bill of exceptions, signed and sealed in the cause.—Rives § 
Mather v M’ Losky § Hagan. 330 

2. The refusal of a Court to give a charge, to which a party, in 
point of law is is entitled, is error, though the Court subse- 
quently gives a direction which, by inference, may lead to the 
extent of the charge refused.—ib. 330 

3, If a party is not entitled to a charge of the Court, as request- 

ed, the Court may refuse it in foto; and is not bound to modi- 

fy or reform it for the party.--ib. 330 
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COURT, COUNTY. 

1. Whether Chancery will entertain jurisdiction of the claim of 

a distributee, where the County Court has made a distinct 

and final order of distribution, awarding to each distributee 

the amount of his distributive part. Quare.— Cherry aid Beil 

v Belcher. 

2. But the mere ascertainment by the County Court, of the 
sum remaining in the hands of representatives, even if the 
settlement be final, will not divest Chancery of jurisdiction, 
when applied to by a distributee, (especially a feme covert, ) 
to compel payment of a portion to which entitled.—ib. 

. Where a bill in Chancery is filed by a distributee, to compel 
a payment by the representatives of an estate, of a distribu- 
tive share, the fact, that the Orphans’ Court has previously, 
by a settlement, (final or otherwise,) ascertained the aniount 
to which the distributee is entitled, will not preclude the re- 
presentative from showing mistakes in that settlement, of pay- 
ments subsequent to the settlement, and of which then igno- 
rant; or any other matter which in equity and good conscience, 
may be relied on, in defence.—ib, 

4. An executor can not, by a resignation of his authority, as 
such, avoid the rendition of such judgments or decrees a- 
gainst him as may be in regular progress, for assets unadmi- 
nistered at the time of resignation.— Thomason and Haynes, 
ex’ors v Blackwell. 
5. Thus, where, by regular proceeding against two executors, 
it has been ascertained that an estate is indebted to a credi- 
tor, in a particular amount, and the Court is pursuing an in- 
vestigation, as to whether the executors are chargeable for 
the same, on account of assets in their hands—one of the ex- 
ecutors can not, by resigning his authority, avoid the rendi- 
tion of a judgment or decree against himself. —ib. 

6. And, it seems, that the resignation of an executor would not, 

of itself, be good, if not filed in the clerk’s office, but merely 

tendered to the Court, which takes no order upon it.—7b. 

7. A decree, asvertaining the amount of a distributive share in 
an estate, and giving judgment thereon, can not be entered, 

nunc pro tunc, upon proceedings had upon the final settlement 

of an estate, prior tc the passage of the act of 1832.—Black- 
well’s ex’ors v Meneese. 

8. A judgment against executors, for a legacy or distributive 

shares of a feme covert, in an estate, rendered on proceedings, 

in the name of the husband alone, is erroneous.—ib. 


COURT, SUPREME. 


1. The Supreme Court has no authority, on the relation of the 
attorney general, in behalf of the State, to enquire into the 
constitutionality of an appointment by the legislative depart- 
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ment of a judicial officer.— State, ex rel. Altorney Genera. ¥ 
Paul. 
Thus, where the legislature having established a new judi- 
cial circuit, at the same session, elected one of its own mem- 
bers, the judge thereof—it was held, on an information, inthe 
nature of quo warranto, filed by the attorney general, in the 
name of the State, that this Court had no power to control 
the appointment by any inquiry into the constitutional pow- 
er of the legislature, to make the election.——tb. 

Mere supposed errors in the decision or direction of an in- 
ferior Court can only be brought to the notice of this Court, 
by bill of exceptions, signed and sealed in the cause.— Rives 
& Mather v M’Losky § Hagan. 


. Points raised in this Court, relative to the testimony ina 


cause, should appear to have been distinctly presented to the 
Court below; otherwise, all proof respecting such points will 
not be presumed to have been embraced in the bill of excep- 
tions: and a presumption will be entertained, to sustain the 
judgment, that sufficient testimony was before the inferior 
Court, but not spread upon the record. —ib. 


. A witness testifying in chief, should furnish facts, from which 


his opinion or belief of ‘a matter is drawn; but this Court will 
not draw inferences, that this rule has been departed from, 
where the bill of exceptions does not show a state of things 
to authorise it.— Toulmin v Austin. 


DEEDS—ACKOWLEDCMENT AND RECORDING OF. 
‘. 


The acknowledgment, (properly certified,) of the execution 
of a deed, before a foreign notary, without registration here, 
would be sufficient to authorise its reception, in evidence un- 
der the acts of 1803, and 1812.— Toulmin v Austin. 


2, Where real estate was sold as the property of a debtor, by a 


Marshal under execution, and at the time of the sale, a deed, 
purporting to express valuable consideration and be bona fide, 
was exhibited, executed by the debtor, long anterior to the 
judgment under which the execution issued, and containing 
an acknowledgment before, and certificate by a foreign nota- 
ry, it was held, that the time and manner of the notice to the 
purchaser, was sufficient to protect the out-standing title—tb. 


DEMURRER. 
1. 


The question of the right of the Trustees of the University, 
to sustain an action upon a bond, (given for lands,) after a for- 
feiture thereof has accrued, may properly arise on demurrer 
to the declaration—it containing no averment of any fact which 
would authorise the suit.— Trustees of the University of Alaba- 
ma v Winston. 
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2. A plea in an action upon a judgment against one, that “the 
defendant was always ready and willing, and is ready and 
willing to liquidate the judgment, but that the plaintiff failed 
to ascertain and credit the amount of certain sums collected, 
under ‘‘certain agreements,”’ &c. ‘or to pursue all, or any le- 
gal means, to recover all or any insolvencies, or to prosecute 
for losses, by the negligence, or want of proper management 
of the attorney employed by said plaintiff; or to render any 
account to said defendant,” &c. held to be bad on demurrer. 
Black, adm’r v Evereit 

3. Whether improper assignments of breaches, in the condition 
of a bond, would be fatal on general demurrer, quare.-- Wade 
v Killough et al. 


DETINUE. 


1. In detinue by the mortgagor of a slave, redeemable by the 
terms of the deed, at a certain day, the mortgagor may show 
by parol proof, a verbal agreement to extend the period of 
redemption; and an offer to discharge the mortgage, in pur- 
suance of such extension.—Deshazo v Lewis. 

2. In detinue for a slave, it seems that the verdict should be go- 
verned by the value of the slave, at the time the suit is com- 
menced or demand made.. - White et ux v Ross. 

3. In the action of detinue for a slave, the death of the slave, 
pending the action, will not discharge the judgment.—tb. 
4.So, where, in detinue for a slave, the slave died pending the ac- 
tion, and a judgment was rendered in favor of the plaintiff in 
the action, for the slave or the value; it was held, that Chance- 
ry had no power to interpose in favor of the defendant, and 
enjoin the judgment, on the ground of the death of the slave, 

pending the suit.—7b. 

5. Trustees may well maintain the action of detinue, for the trust 
property. —Bakcr v Washington and Washington. 


DISCON TINUANCE. 


1. A dismissal, (or discontinuance,) as to one of two makers of 
a promissory note, and judgment against the other, where the 
record shows service of process on, and declaration against 
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both, is error.—Sadler et al. v Houston & Gillespie. 205 


DISTRIBUTEE. 


1. Whether Chancery will entertain jurisdiction of the claim of 
a distributee, where the County Court has made a distinct 
aid final order of distribution, awarding to each distributee 
the amount of his distributive part— Quare.--- Cherry and Bell 
v Belcher. 
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2, But the mere ascertainment, by the County Court; of the sum 
remaining in the hands of representatives, even if the settle- 
ment be final, will not divest Chancery of jurisdiction, when 
applied to by a distributee (especially a femme covert,) to 
compel payment of a portion to which entitled.—ib. 

3. Where a bill in Chancery is filed by one, to compel the pay- 
ment by an administrator, of a distributive share in the es- 
tate of his wife’s brother, the wife must be joined, where t 
appears that the complainant inlermarried with his wife, after 
the intestate’s decease.---1b. 

4. In a bill in Chancery, by a distributee, to compel the pay- 
ment of a distributive share of an estate, i seems, that other 
distributees need not be made parties. —ib. 

5 Where a bill in Chancery is filed by a distributee, te compel 
a payment by the representatives of an estate, of a distribu- 
tive share, the fact, that the Orphans’ Court has previously, 
by a settlement, (final or otherwise,) ascertained the amount 
to which the distsibutee is entitled, will not preclude the re- 
presentative from showing mistakes i in that settlement, of pay- 
ments, subsequent to the. settlement, and of which then i igno- 
rant; or any other matter which in equity and good conscience, 
may ‘be relied on in defence.—ib 


DISTRIBUTIVE SHARE. 

1 A decree ascertaining the amount of a distributive share in 
an estate, and giving judgment thereon, can not be entered, 
nunc pro tunc, upon proceedings had upon the final settlement 
of an estate, prior to the passage of the act of 1832.—Black- 
well’s ex’ors v Meneese. 

2 A judgment against executors, for a legacy or distributive 
share of a feme covert, in an estate, rendered on proceedings, 
in the name of the husband alone, is erroncous.--ib. 


ERROR, AND WRIT OF, 

1. The omission to crave oyer of the condition of the bond, in 
a case, where upon craving oyer of the bond, the bond 
and condition are read to the defendant, is not error... Trus- 
tees of the Universily of Alabama v Winston. 

2 A party who should have plead in a cause, but who has pro- 
ceeded to trial, without objecting, as upon a regular issue, will 
not be permitted to avail himself, in error, of the absence of 
a plea or issue—none appearing in the record, where a ver- 
dict and judgment seem to be rendered as upon issue form- 
ed.---Baker v Washington and Washington. 

3. Where the result of a decision below, is correct, this Court 

will not reverse, because the inferior Court has assigned im- 

proper grounds for its determination. — Dawson v Turner. 
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4. A dismissal (or discontinuance,) as to one of two makers of a 
promissory note, and judgment against the other, where the 
record shows service of process on, and declaraiion against 
both, is error... Sadler et al v Houston § Gillespie. 

5. Substantial defects in pleadings, (where a declaration does 
not contain a substantial cause of action, and a material issue 
be not tried thereon,) are available in error, though not object- 
ed to in the Court below. —Rives §& Mather vy M’Losky § Ha- 

gan. 

6. Mere supposed errors in the decision or direction of an infe- 
rior Court can only be brought to the notice of this Court, by 
bill of exceptions, signed and sealed in the cause.- - ib 

7. Points raised in this Court, relative to the testimony in a 
cause, should appear to have been distinctly ptesented to the 
Court below; otherwise, all proof respecting such points will 
not be presumed to have been embraced in the bill of excep- 
tions: and a presumption will be entertained, to sustain the 
judgment, that sufficient testimony was before the inferior 
Court, but not spread upon the record. - -ib. 

8. The refusal of a Court to give a charge, to which a party, in 
point of law, is entitled, is error, though the Court subse- 
quently, gives a direction which, by inference, may lead to 
the extent of the charge refused... 1b. 

9. If a party is not entitled to a charge of the Court as request- 
ed, the Court may refuse it in toto; and is not bound to modi- 
fy or reform it for the party .—-ib. 

10. A judgment against executurs, for a legacy or distributive 
share of a feme covert, in an estate, rendered, on proceedings, 
in the name of the husband alone, is erroneous.—-Blackwell’s 
ex’ors v Meneese. 

11. Where a judgment was entered against one, as a late she- 
riff, upon a motion, and there was no showing in the re- 
cord, for what violation of duty in returning an execution, 
the judgment was entered, it was held to be erroneous.— 


Ayres v Dobson & Hughes. 


ESTOPPEL. 

1.In a case where land is purchased at a sheriff’s sale, as the pro- 
perty of a defendant in execution,who,togethcr with a stranger 
to the execution, are in possession, and trespass to try title is 
brought by the purchaser, against the latter, the doctrine of 
estoppel does not apply, and the defendants, in the absence of 
fraud may set up an out-standing title, by giving in evidence, 
a deed made to a vendee, by the defendant in execution, (be- 
fore the judgment against him;) and thus, show that they are 
tenants under the prior purchaser.—M’ Gee v Eastis. 


EVIDENCE, 
1. Parol proof is admissible to show, that a conveyance, abso- 
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on its face, was intended by the parties, to operate as a mort- 
gage or security.— Hudson v Isbell. 67 
9. ine testimony of a subsert! ing witness toa convey ance, as 
the time of execut- 


to matters agre ed upon by the parties, at 

Ing it, Is not conch inivee, and other witnesses may be introduc 

ed to show what conversation passed between the parties, at 

the time of executing the conceyance; and who may hkewise 

have been present.—-U oa 67 
3. Where a bill in Chancery was filed, chargingsan absolute bill 

of sale of slaves, to have been intended as a mortgage, and 
testimony, as to whether the 
oce---it was held, 
fact that the pro- 


there was a discrepancy in the 
conveyance was, or not, intended as a mort 
[under the circumstances | that proof of the 
perty was worth double the sum for which conveyed, should 
be regarded as evidence of intention of the parties to 
hold the conveyance as a mortgage.--id 67 
4, In detinue by the mortgagor of a slave, redeemable by the 
terms of the deed, at a certain day, the mortgagor may show 
by parol proof, a ve-bal agreement to extend the period of 
redemption; and an offer to discharge the mortgage, in pure 
suance of such extension. —Deshazo v Lewis. 91 
5. Where,in an action | pon a note pavable in cotton, judgement 


i a 2 


> 





is rendered, ascertaining the value of the cotton, this Court, 
in the absence of a hil! of exceptions, or demurrer to the evi- 
dence, sho. ae what testimony was introduced, — not sup- 
pose that the note sued on, was the ouly evidence introduced. 
Irvin ¥ Nich Ke 189 
6. In a proceeding, (under statute,) contesting the answer ofa 
garnishee in attachment, evidence can not be introduced by 
the plaintiff, to show that a note due by the garnishee, to the 
defendant in attachment, has been fraudulen ly assigned by 
the latter, to a third person, to avoid the debt attached. — Simp- 
son& Gordon vy Tippin 208 
¥. Points raised in this Court, relative to the testimony ina 
cause, should appear to have been distinctly presented to the 
Court below; otherwise, all proof respecting such points will 
not be presumed to have been embraced in the bill of excep- 
tions: and a presemption will be entertained,to sustain the 
judgment, that sufficient testimony was before the inferior 
Court, but not spread upon the record. —Rives & Mather v M’- 
Losky & Hagan, 330 
8. Where an attorney takes, in satisfaction of a judgement, ob- 
tained by hin for achent, @ board, which he afterwards trans- 
fers to his own use,---in trover against the assignee by the 
client, evidence is admissible, to show a ratification of the act 
of the attorney in taking the eet. by the client after the 
transfer of the bond: and the fact of the ratification of the 
transfer of the bond in such a case, is one for a jury to deter- 
mine, from all. the circumstances of the particular case.---. 
Kirk v Glover. 240 
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9. Evidence of declarations by a defendant, in trover, at the 
time of a demand, shewing a reasonable qualification of, or 
excuse for, his refusal, founded in fact, would be admissible, 
as testimony—if the Court were first apprised, that such de- 
clarations tended to establish the fact, that such qualification 
or excuse were made.— Dent & Cade v Chiles, adm’r. 

10. The acknowledgment, (property certified,) of the execution 
of a deed, before a foreign notary, without registration here, 
would be sufficient to authorise its reception, in evidence, un- 
der the acts of 1803, and 1812.—Toulmin v Austin. 

11. Parol or extrinsic evidence, is admissible to establish the 
consideration of a deed, provided it be not incompatible with 
the consideration expressed in the deed itsetf.--ib. 

12.A witness testifying in chief, should furnish facts, from which 
his opinion or belief of a matter is drawn; but this Court will 
not draw inferences, that this rule has been departed from, 
where the bill of exceptions doves not show a state of things 
to authorise it.—ib. 

13. Mere objection to the interest of a witness in the subject mat- 
ter of an action, will not render him incompetent—-he not be- 
ing interested in the event of the suit.—M’ Gee v Easlis. 

14. In an action of trespass totry titles by a purchaser, at a she- 
riff’s sale, against tenants upon the premises, one of whom 
is the defendant tn the execution, under which the purchase 
is made—a vendee to whom the defendant in execution has 
conveyed the premises, is a compet: nt witness on the part of 
the defendants, to prove that they are tenants under him.--ib. 

15.Inacase where land is purchased at a sheriffs szle, as the pro- 
perty of a defendant in execution,who,together with a siranger 
to the execution, are in possession, and trespass to try title is 
brought by the purchaser, against the latter, the doctrine of 
estoppel does not apply, and the defendants, in the absence of 
fraud may set up an out-standing tile, by giving in evidence, 
a deed made to a vendee, by the defendant in execution, (be- 
fore the judgment against him;) and thus, show that they are 
tenants under the prior purchaser.—1b. 


EXCEPTIONS, EILL OF. 

1, Mere supposed errors in the decision or direction of an in’e- 
rior Court can only be brought to the notice of this Court, ly 
bill of exceptions, signed and sealed in the cause.__- Rives & 
Mather v M Losky & Hagan. 

2. Points raised in this Court, relative to the testimony in a 
cause, should appear to have beeu disiinctly presented to the 
Court below; otherwise, all proof respecting such points will 
not be presumed to have been embraced in the bill of excep 
tions: and a presumption will be entertained, to sustain the 
judgment, that sufiicient testimony was before the inferior 
Court, but not spread upon the record. - -ib. 

3. A witness, testifying in chief, shouid turnish facts, from which 
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his opinion or belief of a matter is drawn; but this Court will 
not draw inferences, that this rule has been departed from, 
where the bill of exceptions does not show a state of things 
to authorise it.— Toulmin v Austin. 


EXECUTION. 

1. The power of Courts to quash irregular executions is not li- 
mited to periods prior to their return; but such executions 
may be quashed after their return, especially if they still 
have virtue.—Isaacs and Bagley v Judge of Jefferson County 
Court. 

2, Where a judgment was entered against one, as a late she- 
riff, upon a motion, and there was no showing in the re- 
cord, for what violation of duty in returning an execution, 
the judgment was entered, it was held to be erroneous.— 
Ayres v Dobson Ss Hughes. 

8. It seems, that an injury accruing to a plaintiff in execution, 
from the mere impropriety of the return endorsed thereon, by 
a sheriff, would not authorise a proceeding against the latter, 
in the summary mode pointed out out by statute,—tb. 


EXECUTORS AND ADMINISTRATORS. 

1, Where a bill in Chancery is filed by one, to compel the pay- 
ment by an administrator, of a distributive share in the es- 
taie of his wile’s brother, the wife must be joined, where i 
appears that the complainant intermarried with his wife, after 
the inlestale’s decease.---Cherry and Bell v Belcher. 

2 Where a bill in Chancery is filed by a distributee, te compel 
a paymeni by the representatives of an estate, of a distribu 
tive share, the fact, that the Orphans’ Court has previously, 
by a settlement, (final or otherwise,) ascertained the amount 
to which the distsibutee is entitled, will not preclude the re- 
presentative from showing mistakes in that settlement, of pay- 
ments, subsequent to the settlement, and of which then igno- 
rant; or any other matter whichin equity and good conscience, 
may be relied on in defence.—ib 

3. Where a vendor of lands, chooses, after the death of the 
vendee, to rescind the contract, an action may well be main- 
tained by the veundee’s representative, to recover money paid 
by the vendee in his life-time, in part consideration of the 
contract.—Castleberry v adin’r of Pierce. 

4. Thus, where one, having contracted for the purchase of lands, 

gave his notes therefor, payable to the vendor, and received 

from the latter, a bond, conditioned for the execution of ti- 
tles, when the last pay nent should be made; and subsequent- 
ly made partial payments and died; and afterwards, before 
letters were granted on ‘he vendee’s estate, the vendor enter- 

ed upon the land, and took possession and conveyed to a 

stranger; it was held, that the administrator of the vendee 
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9. Evidence of declarations by a defendant, in trover, at the 
time of a demand, shewing a reasonable qualification of, or 
excuse for, his refusal, founded in fact, would be admissible, 
as testimony—if the Court were first apprised, that such de- 
clarations tended to establish the fact, that such qualification 
or excuse were made.— Dent & Cade v Chiles, adm’r. 383 

10. The acknowledgment, (property certified,) of the execution 
of a deed, before a foreign notary, without registration here, 
would be sufficient to authorise its reception, in evidence, un- 
der the acts of 1803, and 1812,— Toulmin v Austin, 410 

11. Parol or extrinsic evidence, is admissible to establish the 
consideration of a deed, provided it be not incompatible with 
the consideration expressed in the deed itsetf.--ib. 410 

12.A witness testifying in chief, should furnish facts, from which 
his opinion or belief of a matter is drawn; bet this Court will 
not draw inferences, that this rule has been departed from, 
where the bill of exceptions dves not show a state of things 
to authorise it.—tb. 410 

13. Mere objection to the interest of a witness in the subject mat- 
ter of an action, will not render him incompelent—-he not be- 
ing interested in the event of the suit.—M’ Gee v Easlis. 426 

14. In an action of trespass to try titles by a purchaser, at a she- 
riff’s sale, against tenants upon the premises, one of whom 
is the defendan it in the execution, under which the purchase 
is made—a vendee to whom the defendant i in execution has 
conveyed the premises, is a compel: nt witness on the part of 
the defendants, to prove that they are tenants under him.--ib. 426 

15.In a case where iand is purchased at a sheriffs s:le, as the pro- 
perty of a defendant in execution,who,together with a siranger 
to the execution, are in possession, and trespass to try title is 
brought by the purchaser, against the latter, the doctrine of 
estoppel does not apply, and the defendants, in the absence of 
fraud may set up an out-standing ti le, by giving in evidence, 

a deed made to a vendee, by the delendant in execution, (be- 
fore the judgment against him;) and thus, show that they are 
tenants under the prior purchaser.—1b. 426 


EXCEPTIONS, FILL OF. 
1. Mere supposed eriors in the decision or direction of an in’e- 
rior Court can only be brought to the notice of this Court, ty 
bill of exceptions, signed and sealed in the cause._~- Rives & 
Mather v M Losky & Hagan. £30 
2. Points raised in this Court, relative to the testimony in a 
cause, should appear to have Leeu distinctly presented to the 
Court below; otherwise, all proof respecting such points will 
not be’ presumed to have- been embraced in the bill of excep 
tions: and a presumption will be entertained, to sustain the 
judgment, that sufiicient testimony was before the inferior 
Court, but not spread upon the record. . -ib. 330 
3. A witness, testifying in chief, shouid turnish facts, from which 
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his opinion or belief of a matter is drawn; but this Court will 
not draw inferences, that this rule has been departed from, 
where the bill of exceptions does not show a siate of things 
to authorise it.— Toulmin v Austin. 


EXECUTION. 

1. The power of Courts to quash irregular executions is not li- 
mited to periods prior to their return; but such executions 
may be quashed after their return, especially if they still 
have virtue.—Isaacs and Bagley v Judge of Jefferson County 
Court. 

2, Where a judgment was entered against one, as a late she- 
riff, upon a motion, and there was no showing in the re- 
cord, for what violation of duty in returning an execution, 
the judgment was entered, it was held to be erroneous.— 
Ayres v Dobson & Hughes. 

3. Mt seems, that an injury accruing to a plaintiff in execution, 
from the mere impropriety of the return endorsed thereon, by 
a sheriff, would not authorise a proceeding against the latter, 
in the summary mode pointed out out by statute.—1b. 


EXECUTORS AND ADMINISTRATORS. 

1, Where a bill in Chancery is filed by one, to compel the pay- 
ment by an administrator, of a distributive share in the es- 
tate of his wile’s brother, the wife must be joined, where t 
appears that the complainant intermarried awith his wife, after 
the tnlestale’s decease.---Cherry and Bell v Belcher. 

2 Where a bill in Chancery is filed by a distributee, te compel 
a paymeni by the representatives of an estate, of a distribue 
tive share, the fact, that the Orphans’ Court has previously, 
by a settlement, (final or otherwise,) ascertained the amount 
to which the distsibutee is entitled, will not preclude the re- 
presentative from showing mistakes in that settlement, of pay- 
ments, subsequent to the settlement, and of which then igno- 
rant; or any other matter whichin equity and good conscience, 
may be relied on in defence.—ib 

3. Where a vendor of lands, chooses, after the death of the 
vendee, to rescind the contract, an action may well be main- 
tained by the vendee’s representative, to recover inoney paid 
by the vendee in his life-time, in part consideration of the 
contract.—Castleberry v adin’r of Pierce. 

4. Thus, where one, having contracted for the purchase of lands, 
gave his notes therefor, payable to the vendor, and received 
from the latter, a bond, conditioned for the execution of ti- 
tles, when the last pay nent should be made; and subsequent- 
ly made partial paymenis and died; and afterwards, before 
letters were granted on ‘he vendee’s estate, the vendor enter- 
ed upon the land, and took possession and conveyed to a 
stranger; it was held, that the administrator of the vendee 
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was entitled to an action for the monies paid by the latter, in 
his life-time, in part consideration of the purchase. —ib. 

5. An exec ter can not, by a resignation of his authority, as 
such, avoid the rendition of sach judsments or decrees a- 
gainst him as may be in regular progress, for assets unadmi- 
nistered at the time of resignation.— Thomason and Haynes, 
ex’ors V Blackwell. 

6. Thus, where, by regular proceeding against two executors, 
it has been ascertained that an estate ts indebted to a eredi- 
tor, in a particular amount, aad the Court ts pursuing an in- 
vestigation, as to whether the executors are chargeable for 
the same, on account of assets in their hands—one of the ex- 
ecutors can not, by resigning his authority, avoid the rendi- 
tion of a judgment or decree against himself id, 

7. And, if seems, that the resignation of an executor would not, 
of itself, be good, if not filed in the clerk’s office, but merely 
tendered to the Court, which takes uo order upon it.—ib. 

8. A judgment against executurs, for a legacy or distributive 
share of a feme covert, in an estate, rendered, on proceedings, 
in the name of the husband alone, is erroneous.—-Blackwell’s 
ex’ors v Mencese. 


FACTOR. 


1. Generally a factor, not restrained by instructions to the con- 
trary, may sell the goods of his principal on credit, and take 
a note for payment in his own name, without personal respon- 
sibility. — Goldihwaile & Tarlion v M’ Whorter. 

2. Exceptions, varying the general rule, that a factor may sell 
the goods of his principal, on a credit, and take a note for 
payment in his own name, must be shown by the party seek- 
ing to charge him, personally ---ib. 

3. That a factor has taken a note in his own name, forthe goods 
of his principal, is not a circumstance, in connection with 
others, from which to infer that the factor designed making the 
debt his own.---1b. 


FERRY. 


1. The keeper (or owner) of a public ferry is bound to transport 
persons across the stream, after night; anda failure to do 
so, will subject him to an action, under the statute—without a 
suit upon the bond.— Pate v Henry. 

2. But semble, that in such action, the ferry owner may show in 
excuse for such failute to put one across the stream, after 
night, the prevalence of high winds, rendering it dangerous 
to attempt to cross the river; or that the application was made 
after the usual bed time, and that the residence of the keeper 
was at some distance from the ferry.---t6 
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FRAUD, AND: FRAUDULENT CONVEY: 

1. The statute of 1803, upon the subject of ‘Reni and fraudu- 
lent conveyances, does not embrace deeds of trust, mortga- 

ges or other eonveyances, upon valuable consideration, so as 
: ; e . e . 

to render their pre f or acknowledgment and registration, 

within twelve montlis, as re lived hy the second section of 


that act, necessary to their validity. — Baker v Washtngion 

and Wushinet n. . 142 
2. So, this statute was he Id nat to inelude a deed of trust, [of 

personal property +] upon vreluable consideration, (execute d pri- 


oO 


1828.) as that its validi- 


( 
¢ 


or to the enae Ime nt of the statute of > 

ty depended upon ‘ie proof or acknowledgment and registra 

tion, require din the second section of the act of 1803.—1ib. 142 
3.In such case, proof ol the original execution ol the deed of trust, 

by one of the subseribtng witnesses, heid to be sufficient to 

authorise its being read to the jury. — bh. 142 
4. But in the case of such deed of trust, not em raced by the 

statute of 1828, and required to be thus proved and recorded, 

the mre recording of if, would not be notice to all'the world, 

of the condition of the property conveyed.—ib. 142 


GARNISHEE. 
1. A recovery in assumpsit can not be had of the amount paid 
by a garnishee in atiachment, where the judgment has been 
reversed for mere irregularity, and where it appears that the 
amount recovered against the garnishee ts justly due by him, 
to the defendant, and by the latter, to the plaintif’ in the ate 
tachinent.---Diuncan v Ware's ex’ rs. 119 
2. Adebt due from # garmsheer, to a defendant in attachment, if 
seems, should be considered, in all respects, as the property 
of the latrer.---1). 119 
3. But where such debt is clearly due from such defendant to 
the plaintiff? in attachment, a payment by the garnishee, on a 
judgment recovered against him, as such, will discharge all 


y 


liability to the defendant, as his creditor.—zib, 119 
4. In a proceeding, (under statute, contesting the answer of a 
| gz 


garnishee in attachment, evidence can not be introduced, by 
the plainttif, to show that a note, due by the garnishee, to the 
defendant in attachment, has been fraudulently assigned by 
the latter, to a third person, to avoid the debt attached.--- 
Simpson & Gordon v Tippin. 208 


GUARDIAN AND WARD. 
1. In an action by a guardian to recover money had aud receiv- 

ed to the use of his ward, by aformer gua dian, the right of 

the platntiii to sue as such guardian, may well be plead by 

the defendant.--- Tale, guardian, vy Gilbert. 114 
2. But in such action, under the general issue, of non-assump- 
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sil, the Court has no right, for want of profert of letters of 


guardianship, or of proot of the appointment of the plaintiff, as 


zuardian, to direct tue jury to find for the defendani.——-1. 
& } 
3. A guardian generally and legally appointed according to 


statute, may well maintain an action in Ais owa name, for the 
use of his ward.---id. 

4. lt seems, it would be otherwise, in cases where one sues asa 
mere prochein aint, or guardian ad lilem.---ib. 


INDORSER AND INDORSEE. 

1. dt seems, that the law, requiring a suit against the maker of a 
promissory note, to tie first Court after due, and return of nul- 
la bona, t» an execution thereon, .n order to charge the in- 
dorser, does not contemplate cases, where, from absence of 
the maxer from the State, his absconding or other cause, it is 
impossible or impracticavle to bring suit against him.---Ro- 
beris v Kilpah uk. 

2. But in an action in the Circuit or County Courts, by.an in- 
dorsee of a promissory note, against the indorser, mere ab- 
sence of the maker of the note trom the Coun/y, will not ex- 
cuse a suit, and return of nulla bona to an execution thereon, 
against the 1: attera--if he has a known residence in any parl of 
the Siate.---tb. 

3. So, an averment in a declaration, by the indorsee of a promis- 
sory note, against the indorser, ‘‘that the maker of the nete 
left the county, and went beyond t! he jurisdict on of the Coun- 
ty,” &c. held insufiicient ---ib, 

4, The statutes of 1828 and 1829, defining the liability of indor- 
sers, act upon the nature of contracts, and not merely upon 
the remedy for enforcing them; and so do net embrace the 
case of a note, assigned prior to their passage.---Bloodgood vy 
Cammack. 

5. An averment in a declaration by the indorsee of a note, (as- 
signed prior to the passage of the acts of 1828 and 1829,) 
against the indorsor, of demand and notice---he!d sufficient. 


ab. 


JEOF AILS. 

1. In an action, (commenced before a justice, and taken by ap- 
peal to a Superior Court,) upon a note payable in cotton, an 
omission to set ot the value of the cotton in the statement, 
is cured by a verdict, ascertaining the value: or, at least, by 
the statute of jeolails.---Jrvia v Vichols. 


JUDGMENTS. 
1. Assignments of judgments pass. only equitable interests, not 
authorising actions at law, ia the name of the assignees.--- 


Black, adm’r v Evereit. 
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2. Thus, a judgment obtained by one and assigned by him, can 
only be sued upon after his death, in the name of his repre- 
sentative; and not in that of the assignee.---tb 
A plea m an action upon a judginent against one, that “the 
detendant was always ready and willing, and ts ready and 
willing to liquidate the judgment, but that the plaintiff failed 
to ascertain and credit the amount of certain sums cdllected, 
under ‘certain agreements,” &c. “orto pursue all, or any le- 
gal means, to recover all or any insolvencies, or to prosecate 
for losses, by the negligence, or want of proper management 
of the attorney emploved by said plaintiff; or to render any 
account to said deiendant,”’ &c. held to be bad ou demurrer. 
ab. 

4. Assumpsit is the proper action to recover back money paid 
upon a judgment which is afterwards reversed.—Duncan v 
Ware’s ex’ors. 

5. Bat a recovery in assumpsit can not be had of the amount 
paid by a garnishee iu attachment, where the judgment has 
been rev rsed tor mere irregularity; and where it appears 
that the amount recovered against the garnishee Is justly 
due by him, to the defendant, and by the latter to the plain- 
tiff in the attachment. —ih. 

6. A debt due trom a garnishee to a defendant in attaeyment, i 
seems, should be considere | in a!l respects, as the property of 
the latter —ib. 

7. But, where such debt is clearly due from such defendant to 
the plaintiff in attachme>t, a y the garnishee, on 
a judgment recovered against hin ch, will discharge all 
liability to the defendant, as his ¢ —2b. 

8. In detinue for a slave, a scems that the ve -t should be f0- 
verned by the value of the slave, at the tim ‘he suit Is coin- 
menced or demand made... FV iitte ef ux v I $s. 

9. In the action of detinue for a slave, the death of the slave, 
pending the action, will not discharge the judgmeat.—<b. 

10.So, where,in detinue for a slave,the slave died pending the ac- 
tion, and a judgment was rendered in favor of the plaintiff in 
the action, for the slave or the value; it was held, that Chance- 
ry had no power to interpose in favor of the defendant, and 
enjoin the judgment, on the ground of the death of the slave, 
pending the suit.—ib. 

11. An executor can not, by a resignation of his authority, as 
such, avoid the rendition of such judgments or decrees a- 
gainst him as may be in regular progress, for assets unadmi- 
histered at the time of resignation. — Thomason and Haynes, 
ex’ors v Blackwell. 

12. Thus, eas by regular proceeding against two executors, 

it has been ascertained that an estate is indebted to a eredi- 

tor, in a particular amount, and the Court is pursuing an in- 
vestigation, as to whether the executors are chargeable for 
the same, on account of.assets in their hands—one of the ex- 
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equtors can not, by resigning his authority, avoid the rendi- 
tion of a judgment or decree against himsel! —ih 18f 
18.The acknowledgment by one partner, in the name of a firm, 
of the service of process---afier a dissoluion of the co-part- 
nership---will not authorise a joint-judgment against the (late) 
partners, generally. --Demoli, sure. v Swaia’s adia’r. 293 
14.A decree ascertaining the amount of a distribu'ive share in 
an estate, and giving judgment thereon, can not beentered, 
nune piv lune, upon proceedings had upon the jinal settlement 
ofan estate, prior to the passage of the act of 1832.—Llack- 
well’s exrors v MMencese. 397 
15.A judgment against executors, for a legacy or distributive 
share of a feme covert, in an estate, rendered on proceedings, 
in the name of the husband alone, is erroncous.--id. 397 
16. A judgment acainst a party must be based upon certain, de- 
finite and regular proceedings, which the record must dis- 
close. —Ayres v Dobson & Hughes. 44] 
17. Thus, where a judgment was entered against one, as a late 
sheriff, upon a motion, and there was no showing in the re- 
cord, for What violation of duty in returning an execution, 
the judgment was entered, it was held to be erroneous.—ib. 44} 


JUSTICE OF THE PEACE. 

1; The holder of a note paya'le in a sum exceeding fifty dollars 
has the right, (without the maker’s consent,) to credit it with 
an amount by which it can be reduced within the Jurisdiction 
of a justice of the peace, aud sued before the latter.—.Vibbs 


use, &c. v Moody. 198 


LANDS. 


1, The question of the right of the Trustees of the Civ ersity, 

to sustain an action upon a bond, (given for lands,) after a for- 

feiture thereof has accrued, may properly arise on demurrer 

to the declaration —it containing no averment of any fact which 

would authorise the suit.— Trustees of the University of dlaba- 

ma v Winston. 17 
2. The acts of the legislature of 1821-2, providing for a sale of 

the University lands, imposed an absolute forteiture of the 

Jands, asa penalty for failing to make punctual payment of 

the purchase money, so that bonds given under the provisions 

of those statutes, for University lands, are not recoverable 

unless put in suit within three months after due.—ib. 17 
3. It would seem that the vendee of such lands, under those acts, 

would have no right to pay the purchase money at any time 

within the three months after the payments became due, and 

thus prevent a forfeiture. —vd. 17 
4. The title of a purchaser of these lands, is purely equ table, 
and the fee simple remains in the Trustees of the University, 


























































INDEX 





until the whole purchase money is paid: so, a failure to dis- 
charge the instalments, at the day due, creates an absolute 
forfeiture, and vests the whole title immediately in the Trus- 
tees, and discharges the vendee’s bonds.—tb, 17 
6. An elcction of the Trustees, however, to sue upon the bonds 

of the vendee, must be made within three months after they 

fall due, and they must be sued within that time, or not at all. 

ab. 17 
7. Where the trustees elect to pursue their remedy upon the 
bond, and do sue witiin ¢t eas months after the forfeiture, the 


equitable tith » of the vendee, which has been divested by a 
forfeiture, becon revested by the suit, and continues until 
a failure to collect the money bv suit.—ib 17 


8. la such case, a Judgment and exeention, the result of such 
! 5 ‘ re | 


suit, can not be continued in force, with the intention of pro- 


curing their satisiaction in future; but.in the event of a ca sa, 
returned non est, or fi. fa., nulla bona, the land being protected 
from execution becomes forivited, and when resorted to un- 
der the law, satisfies the whole judgment.—ib. 17 


9. An occupant of the public lands of the United States, may 
maintain trespass, quare cleusum fregil, against a stranger.— 
Duncan vy Poits. 82 

10 The occupancy by one, of the public domain, forms, so far, at 
least, as trespasses by a stranger are concerned. a feneusy 
at will; and not a mere tenancy from year to year... .1b. 82 

11. Where a vendor of lands, chooses, after the death of the 
vendee, to rescind the contract, an action may well be main- 
tained by the vendee’s representative, to recover inoney paid 
by the vendee in his life- lime, in part consideration of the 
contract.—Caslli berry v adia’r of Pi ree. 150 

12 Thus, arnaniae one, having contracted for the purchase of lands, 
gave his notes there for, payable to the vendor, and received 
from the latter, a bond, conditioned for the execution of ti- 
tles, when the last pay nent should be made; and subsequent- 
ly made partial payments and died; and afterwards, before 
letters were granted on the vendee’s estate, the vendor enter- 
ed upon the land, and took possession and conveyed to a 
stranger; it was held, that the administrator of the vendee 
was entiiled to an action for the monies paid by the latter, in 
his life-time, in part consideration of the purchase.—7. 150 

13. Where A, being in —_ of a house, on public land, 
under a lease from B, who, previously, by a verbal contract, 
had sold the possessory right in the premises, to C, without 
A’s knowledge, ejected C, (who had entered,) and burned 
the house---it was held, that an-indictment for arson, lay not 
avainst gage snscer i v The Siale. 175 

14, Wiere a sale of real estate has bee n made by a first purchas- 
er, toa second bows fide véendee, wilhoul nolice of incumbrances, 

upon valuable consideration, and no conveyance has been 


oS. & p. 62 



















490 INDEX. 


made, or any part of the purchase money paid; Chancery 
will arrest the entire subsequent sale, and sustain the lien of 
the original vendor, for the purchase money, upon the premi- 
ses sold.— Dufphey v Frenaye. 215 
15. But in such case, where part of the purchase money is paid 
by the second vendee, and the possession and title deeds have 
assed to him, he will be protected in Chancery to the amount 
of all advances made in consideretion of the purchase, before 
notice of an incumbrance, [and, it would seem, in some cases, to 
the extent of valuable improvements, ] against the lien of the 
original vendor, who may have taken an incumbrance for the 
purchase money, but failed to give notice, either actual or 
constructive.—ib. 215 

16. A, having purchased real estate from B, executed notes for 
the purchase money, and a mortgage to secure the payment, 
which was acknowledged before one justice of the peace, and 
recorded in the office of the clerk of the County Court. Af- 
terwards, before the payment of the purchase money, A be- 
ing in possession, made a bona fide sale of the premises, to C, 
upon a valuable consideration, and placed C in possession, re- 
ceiving part of the purchase money, and executing uncondi- 
tional title deeds; without notice to C, of the lien of B.C, 
subsequently being informed of B’s lien, agreed with A, to 
withhold the payment of the instalments due by C, until the 
sequel of B’s claim; who filed a bill praying a foreclosure of 
his mortgage, and a sale of the lands for the discharge of his 
lien: on this bill it was held— 

Ist. That the recording of the mortgage taken by B, under 
the acknowledgment before one justice of the peace, could not 
operate as notice to C, of the incumbrance upon the lands. 

2nd. That the lands should be sold by the master in Chan- 
cery, (giving C time to discharge the amount of the incum- 
brance,) and the proceeds, after first discharging the amount 
advanced by C, before notice of the incumbrance, applied to 
the payment of the sutn due B, under the mortgage.—ib. 

17. It seems, that notice, either actual or constructive, is not ne- 
cessary to be traced to the purchaser of real estate, at a Mar- 
shal’s or sheriff’s sale, in order to protect a stranger, under 
a bona fide out-standing anterior title, derived from the debt- 
or.— Toulmin v Austin. 410 

18. Actual notice of a bone fide anterior out-standing title, deriv- 
ed from a debtor, is good, if exhibited to a purchaser of real 
estate, at the time of the sale thereof.—ib. 410 

19 Where real estate was sold as the property of a debtor, by a 
Marshal under execution, and at the time of the sale, a deed, 
purporting to express valuable consideration and be bona fide, 
was exhibited, executed by the debtor, long anterior to the 
judgment under which the execution issued, and containing 

an acknowledginent before, and certificate by a foreign nota- 
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ry, it was held, that the time and manner of the notice to the 
purchaser, was sufficient to protect the out-standing title—sb. 


LEGISLATIVE APPOINTMENTS. 

1, The Supreme Court has no authority, on the relation of the 
attorney general, in behalf of the State, to enquire into the 
constitutionality of an appointment by the legislative depart- 
ment of a judicial oflicer.— Slate, ex rel. Altorney General, v 
Paul. 

Thus, where the legislature having established a new judi- 
cial circuit, at the same session, elected one of its own mem- 
bers, the judge thereof—it was held, on an information, in the 
nature of quo warranto, filed by the attorney general, in the 
name of the State, that this Court had no power to control 
the appointment by any inquiry into the constitutional pow- 
er of the legislature, to make the election.——ib. 


ro 


LEX LOCI. 

1. A deed made between parties in another State, under a con- 
tract contemplating no final executiou or performance, in this 
State, must be controlled in its effect, (as to validity against 
the lien of strangers upon the property conveyed,) in respect 
to its proof or acknowledgment and registration, by the laws 
of the State where executed.— Caldwell y Edwards. 

Thus, where slaves, at the suit ofa creditor, had been attach- 
ed in this State, and trespass was brought against the sheriff, 
and a bill of sale was relied on, made by the debtor to the 
plaintiff, in the State of Tennessee; and it appeared that the 
bill of sale had not been proved or acknowledged and record- 
ed, within twelve months from its date, as required by the sta- 
tutes of Tennessee—it was held that the bill of sale was void 
and of non-effect, as against the lien acquired in this State: 
and so no trespass lay against the sheriff.—ib. , 


v0 


LICENSE. 

1. Under the word “‘museum”’ as contained in the sixth section 
of the act of 1827, ‘‘to raise a revenue for the support of go- 
vernment,” &c. is comprehended an exhibition of living ani- 
mals.---Bostick v Purdy et al. 

2. The owners of such exhibitions are therefore, subject to the 
payment of the penalty imposed by that section, for failure to 
take out the license authorised therein.—1b. 


LIEN. 

1. Where a sale of real estate has been made by a first purchas- 
er to asecond bona fide vendee, without nolice of incumbrances, 
upon a valuable consideration, and no conveyance has been 
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made, or any part of the purchase money paid; Chancery 
will arrest the entire subsequent sale, and sustain the lien of 
the original vendor, forthe purchase money, upon the premi- 
ses sold.—Dufphey v Frenaye. 


2. But in such case, where part of the purchase money is paid 


by the second vendee, and the possession and title deeds have 
passed to him, he will be protected in Chancery, to the a- 
mount of all advances made in consideration of the purchase, 
before notice of an incumbrance, (aud, if would eecin, in some 
cases, to the extent of valuable improvements,) against the 
lien of the original vendor, who may have taken an tncum- 
brance for the purchase moncy, but failed to give notice ei- 
ther actual or constructive.—ib 





8. A, having purchased real estate from B, executed notes for 


the purchase money, and a mortgage to secure the payment, 
which was acknowledged before one justice of the peace, and 
recorded in the office of the clerk of the County Court. Af 
terwards, before the payment of the purchase money, A, be- 
ing in possession, made a bona fide sale of the premises to C, 
upon valuable consideration, and placed C in possession, re- 
ceiving part of the purchase money, and executing uncondi- 
tional title deeds; without notice to C, of the lienof B. C, 
subsequently being informed of B’s lien, agreed with <A, to 
withhold the payment of the instalments due by C, until the 
sequel of B’s claim; who filed a bill, praying a foreclosure of 
Lis mortgage, and a sale of the lands, for the discharge of his 
lien: on this bill it was held— 

Ist. That the-recording of the mortgage taken by B, under 
the acknowledgment before one justice of the peace, could not 
operate as notice to C, of the incumbrance upon the lands. 

2ad. That the lands should be sold by the master in Chan- 
cery, (giving C time to discharge the amount of the incum- 
brance,) and the proceeds, atter first discharging the amount 
advanced by C, before notice of the incumbrauce, applied to 
the payment of the sum due B, under the mortgage.---id. 


4. A deed made between parties in another State, under a con- 


tract, contemplating no final execution or performance, in this 
State, must be controlled in its effect, (as to validity against 
the lien of strangers upon the property conveyed,) in repect 
to its proof or acknowledgment and registration, by the laws 
of the State where executed.--- Caldwell vy Edwards. 


5. Thus, where slaves at the suit of u creditor, had been attach- 


ed in this State, and trespass was brought against the sheriff, 
and a bill of sale was relied on, made by the debtor to the 
plaintiff, inthe St te of Tennessee; aad it appeared that the 
bill of sale had not been proved or acknowledved and record- 
ed, within twelve monilis irom its date, as required by the sta- 
tutes of Tennessee—it was held, that the bill of sale was void 
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and of non-effect, as against the lien acquired in this State: 
and so no trespass lay against the sheriff.---7b. 


MALICIOUS PROSECUTION. 

1. Trespass on the case is the proper action for a malicious pro- 
secution, arising as a consequence of information lodged by 
one against another — Randall v Henry. 

2, Information, charging any offence for which a party may be 
arrested and prosecuted, will furnish ground for an action of 
malicious prosecution, irrespective of the grade of the of- 
fence charged, or of the technical accuracy of the warrant 
issued thereon —ib. 

3. Semble—It is not essential that a charge constituting the 
foundation of an action for malicious prosecution, should as- 
sume the legal certainty and technichal precision, requisite to 
show an indictable offence.—ib. 

4, Whether the making or altering of a pass (given to a slave,) 
would constitute forgery, at common law, or by statute— 
quare.. -ib. 

5. But trespass on the case, for malicious prosecution, lays 
against one charging another before a justice, on which 
charge he is arrested and prosecuted, with altering a pass.— 


ab. 


MORTGAGE. 

1. Parol proof is admissible to show that a conveyance, absolute 
on its face, was intended by the parties, to operate as a mort- 
gage or security.— Hudson v Isbell. 

2. The testimony of a subscribing witness to a conveyance, as 
to matters agreed upon by the parties, at the time of execut- 
ing it, is not conclusive, and other witnesses may be introduc- 
ed to show what conversation passed between the parties, at 
the time of executing the conveyance; and who may likewise 
have been present.—ib. 

3. Where a bill in Chancery was filed, charging an absolute bill 
of sale of slaves, to have been intended as a mortgage, and 
there was a discrepancy in the testimony, as to whether the 
conveyance was, or not, intended as a mortgage---it was held, 
{under the circumstances, | that proof of the fact that the pro- 
perty was worth double the sum for which conveyed, should 
be regarded as evidence of the intention of the parties to 
hold the conveyance as a mortgage.—-i) 

4. In such case it was held, that the delivery of the slaves, into 
the possession of the vendee, was not, (under the facts,) en- 
titled to any consideration.—ib. 

5. In such case, the vendor having admitted in his bill, that the 

vendee was to have the use of the slaves, in lieu of interest 

on the money paid; and having charged no usury—held, that 
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the vendor was not entitled to hire, nor the vendee to interest, 
until from the time of an offer of the former to redeem.—ib. 

6. In detinue by the mortgagor of a slave, redeemable by the 
terms of the deed, at a certain day, the mortgagor may show 
by parol proof, a verbal agreement to extend the period of 
redemption; and an offer to discharge the mortgage, in pur- 
suance of such extension.—Deshazo v Lewis. 

7. A claimant of property, levied on, under execution. can not, 
in a proceeding to try the right thereto, interpose a mortgage 
of the property levied on, executed to himself, from the de- 
fendant in execution.— Purnell et al v Hogan. 

8. A, having purchased real estate from B, executed notes for 
the purchase money, anda mortgage to secure tne payment, 
which was acknowledged before one justice of the peace, and 
recorded in the office of the clerk ofthe County Court. Af- 
terwards, before the payment of the purchase money, A, be- 
ing in possession, made a bona fide sale of the premises to C, 
upon valuable consideration, and placed C in possession, re- 
ceiving part of the purchase money, and executing uncondi- 
tional title deeds; without notice to C, of the lien of B. C, 
subsequently being informed of B’s lien, agreed with A, to 
withhold the payment of the instalments due by C, uniil the 
sequel of B’s claim; who filed a bill, praying a foreclosure of 
his mortgage, and asale of the lands for the discharge of his 
lien: on this bill it was held— 

Ist. That the recording of the mortgage taken by B, under 
the acknowledgment before one justice of the peacec, ould not 
operate as notice to C, of the incumbrance upon the lands, 

2nd. That the lands should be sold by the master in Chan- 
cery, (giving C time to discharge the amount of the incum- 
brance,) and the proceeds, after first discharging the amount 
advanced by C, before notice of the incumbrance, applied to 
the payment of the sum due B, under the mortgage.—Duf- 


phey v Frenaye. 


MOTION. 

1. Where a judgment was entered against one, as a late 
sheriff, upon a motion, and there was no showing in the re- 
cord, for what violation of duty in returning an execution, 
the judgment was entered, it was held to be erroneous.— 
Ayres v Dobson § Hughes. 

2. It seems, that an injury accruing to a plaintiff in execntion, 
from the mere impropriety of the return indorsed thereon, by 
a sheriff, would not authorise a proceeding against the latter, 
in the summary mode pointed out by statute.—-ib. 


MUSEUM. 
1. Under the word “‘museum”’ as contained in the sixth section 
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of the act of 1827, ‘‘to raise a revenue for the support of go- 
vernment,”’ &c. is comprehended an exhibition of living ani- 
mals.—Bostick v Purdy et al. 

2. The owners of such exhibitions are, therefore, subject to the 
payment of the penalty imposed by that section, for failure to 
take out the license authorised therein.—2b. 


NON-JOINDER. 

1. A judgment against executors, for a legacy or distributive 
shares of a feme covert, in an estate, rendered on proceedings, 
in the name of the husband alone, is erroneous.—Blackwell’s 
ex’ors v Meneese. 


NON-RESIDENT. 

1. Under the attachment laws of this State, absconding within 
the State, is alone a sufficient ground for an attachment, whe- 
ther the plaintiff or defendant, or both, be resident or non-re- 
sident within the State.---Middlebrook v. Ames 

2. So, aplea to process of attachment, that the defendant is a 
resident citizen of another State, and never was within this State, 
with the intention of residing here, held bad.—ib 


NOTARY—FORFIGN. 

1. The acknowledgment, (properly certified,) of the execution 
of a deed, before a foreign notary, without registration here, 
would be sufficient to authorise its reception, in evidence un- 
der the acts of 1803, and 1812.— Toulmin v Austin. 


NOTE, PROMISSORY. 


1, A declaration against one, as the maker of a promissory note, 
by the name of ‘‘ John’? C, &c. proceeding to set out the exe- 
cution thereof, by the “defendant;” will be sustained, by the 
production of a note, signed by “J.” C, &c.---there being no 
attempt to set out tbe note in hac verba.---Cantley v Hopkins. 

. It seems, that the law, requiring a suit against the maker of a 
promissory note, to the first Court after due, and return of nul- 
la bona, to an execution thereon, in order to charge the in- 
dorser, does not contemplate cases, where, from absence of 
the maker from the State, his absconding or other cause, it is 
impossible or impracticable to bring suit against him.---Ro- 
berts v Kilpatrick. 

. But in an action in the Circuit or County Courts, by an in- 
dorsee of a promissory note, against the indorser, mere ab- 
sence of the maker of the note from the County, will not ex- 
cuse a suit, and return of nulla bona to an execution thereon, 


against the latter---1f he has a known residence in any part of 
the State.---tb, 
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4. So, an averment in a declaration, by the indorsee of a promis- 
sory note, against the indorser, “that the maker of the note 
left the county, and went beyond the jurisdict on of the Coun- 
ty,”’ &c. held insufficient ---ib. 96 

5. Where, in an action upon a note payable in cotton, judgment 
is rendered, ascertaining the value of the cotton, this Court, 
in the absence of a bill of exceptions, or demurrer to the evi- 
dence, showing what testimony was introduced, will not sup- 
pose that the note sued on, was the only evidence introduced. 
Irvin v Nichols. 189 

6. In an action, (commenced before a justice, and taken by ap- 
peal to a Superior Court,) upon a note payable in cotton, an 
Omission to set out the value of the cotton in the statement, 
is cured by a verdict, ascertaining the value: or, at least, by 
the statute of jeofails.---ib. 189 

7. The holder of a note payable in a sum exceeding fifty dollars 
has the right, (without the maker’s consent,) to credit it with 
an amount by which it can be reduced within the jurisdiction 
of a justice of the peace, and sued before the latter.—Vibbs 
use, &c. v Moody. 198 

8. A dismissal, (or discontinuance,) as to one of two makers of 
a promissory note, and judgment against the other, where the 
record shows service of process on, and declaration against 
both, is error.— Sadler et al. v Houston & Gillespie. 205 

9. The statutes of 1828 and 1829, defining the liability of indor- 
sers, act upon the nalure of contracts, and not merely upon 
the remedy for enforcing them; and so do not embrace the 
case of a note, assigned prior to their passage.---Bloodgood v 276 
Cammack. 

10. An averment in a declaration by the indorsee of a note, (as- 
signed prior to the passage of the acts of 1828 and 1829,) 
against, the indorsor, of demand and notice---held sufficient. 
tb. 276 

11. Generally a factor, not restrained by instructions to the con- 
trary, may sell the goods of his principal on credit, and take 
a note for payment in his own name, without personal respon- 
sibility. — Goldihwaite §& Tarlion v M’ Whorler. 284 

12. Exceptions, varying the general rule, that a factor may sell 
the goods of his principal, on a credit, and take a note for 

ayment in his own name, must be shown by the party seek- 

ing to charge him, personally.---ib. 284 
13That a factor has taken a note in his own name, for the goods 
of his principal, is not a circumstance, in connection with 
others, from which to infer that the factor designed making the 

debt his own.---ib. 284 

14. Where the note of a stranger is received by a creditor from 
his debtor as collateral security for a debt, the creditor is 
net bound to notify a debtor, of proposition of the the stran- 

ger, to discharge the note, in property, though by a failure to 
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receive such property, the amount of the note is ultimately 
lost.— Rives & Mather v M’Losky & Hagan. 330 

15An attorney at law can not legally transfer, in payment of his 
private debt, a note placed in his hands for collection, so as 
to bind his client thereby, either in law or in equity.---Craig 
v. Ely, ex’or. ' 

16.Where A, being an attorney, received from B, a note, drawn 
by C, for collection, and A, being indebted to D, transferred 
the note, in payment of his debt to D, under an arrangement, 
entered into between D and C, and himself—held that Chan- 
cery had the power to decree against C, for the amount of 
the note so transferred by A.—ib. 


354 


NOTICE. 

1, It seems, that notice, either actual or constructive, is not ne- 
cessary to be traced to the purchaser of real estate, at a Mar- 
shal’s or sheriff’s sale, in order to protect a stranger, under 
a bona fide out-standing anterior title, derived from the debt- 
or.— Toulmin v Austin. 410 

Actual notice of a bona fide anterior out-standing title, deriv- 
ed from a debtor, is good, if exhibited to a purchaser of real 
estate, at the time of the sale thereof.—ib. 410 

Where real estate was sold as the property of a debtor, by a 
Marshal, under execution, and at the time of the sale, a deed, 
purporting to express valuable consideration and be bona fide, 
was exhibited, executed by the debtor, long anterior to the 
judgment under which the execution issued, and containing 
an acknowledgment before, and certificate by a foreign nota- 
ry, it was held, that the time and manner of the notice to the 
purchaser, was sufficient to protect the out-standing title.—76. 


OCCUPANCY. 

1. An occupant of the public lands of the United States, may 
maintain trespass, quare clausum fregil, against a stranger.— 
Duncan v Polts. ° 

2. The occupancy by one, of the public domain, forms, so far, at 
least, as trespasses by a stranger are concerned, a tenancy 
at ‘vill; and not a mere tenancy from year to year.. 1b. 


1. It seems that quo warranio would be the proper remedy to 
test the right of an individual to an office or franchise, the 
duties and privileges of which he may be exercisinng and en- 
joying.— The Stale, ex rel. attorney general vy Paul. 40 
2. The Supreme Court has no authority, on the relation of the 
attorney general, in behalf of the State, to enquire into the 
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constitutionality of an appointment by the legislative depart- 
ment of a judicial officer.— State, ex rel. Aliorney General, v 
Paul. 

3. Thus, where the legislature having established a new judi- 
cial circuit, at the same session, elected one of its own mem- 
bers, the judge thereof—it was held, on an information, in the 
nature of quo warranto, filed by the attorney general, in the 
name of the State, that this Court had no power to control 
the appointment by any inquiry into the constitutional pow- 
er of the legislature, to make the election.—ib. 


OYER. 

1. A prayer of oyerof a bond sued upon, and omission to crave 
oyer of the condition, where the evident intention of the de- 
fendant is to reach the condition, is a mere formal defect, 
amendable at any stage of the proceedings.— Trustees of the 
University of Alabama v Winston. 

2. The omission to crave oyer of the condition of the bond, in 
a case, where upon craving oyer of the bond, the bond 
and condition are read to the defendant, is not error... -ib. 


PARTNER. 

1, The acknowledgment by one partner, in the name of a firm, 
of the service of process---after a dissolution of the co-part- 
nership---will not authorise a joint-judgment against the (late) 
partners, generally.---Demott, surv. vy Swaim’s adm’r. 

2. A prayer of oyer of a bond sued upon, and omission to crave 
oyer of the condition, where the evident intention of the de- 
fendant is to reach the condition, is a mere formal defect, 
amendable at any stage of the proceedings.— Truslees of the 
University of Alabama v Winston. 

3. The omission to crave oyer of the condition of the bond, in 
such case, where upon craving oyer of the bond, the bond 
and condition are read to the defendant, is not error.—ib 

4. The question of the right of the Trustees of the University, 
to sustain an action upon a bond, (given for lands,) after a for- 
feiture thereof has accrued, may properly arise on demurrer 
to the declaration—it containing no averment of any fact which 
would authorise the suit.—ib. 

5. A declaration against one, as the maker of a promissory note, 
by the name of ‘‘John”’ C, &c. proceeding to set out the exe- 
cution thereof, by the “defendant;” will be sustained, by the 
production of a note, signed by “J.”’ C, &c.---there being no 
attempt to set out tbe note in hec verba.---Cantley v Hopkins. 

6. Assignments of judgments pass only equitable iatcrests, not 
authorising actions at law, in the name of the assignees.--- 


Black, adm’r v Everett. 
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7. Thus, a judgment obtained by one, and assigned by him, can 
only be sued upon after his death, in the name of his repre- 
sentative; and not in that of the assignee. —2b. 

8. A plea in an action upon a judgment againt one, that “the 
defendant was always ready and willing, and is ready and 
willing (o liquidate the judgment, but that the plaintiff failed 
to ascertain and credit the umount of certain suins, collected 
under ‘‘certain agreements,”’ &c. ‘‘or to pursue all, or any le- 
gal means, to recover all or any insolvencies, or to prosecute 
for losses, by the negligence, or want of proper management 
of the attorney employed by the plaintiff; or to render any 






60 


account to said defendant,” &c. held to be bad on demurrer.-ib. 60 


9. An averment in a declaration, by the indorsee of a promis- 
sory note, against the indorser, “that the maker of the note 
left the county, and went beyond the jurisdict:on of the Coun- 
ty,” &c. held insufficient. ---Roberts v Kilpatrick. 

10. In an action by a guardian to recover money had aud receiv- 
ed to the use of his ward, by a former guardian, the right of 
the plaintiff to sue as such guardian, may well be plead by 
the defendant.--- Tale, g euardian, v Gilbert. 

11. But in such action, under the general issue, of non-assump- 
su, the Court has no right, for want of profert of letters of 
guardianship, or of proof of the appointment of the plaintiff, as 
guardian, to direct the jury to find for the defendant.——ib. 

12. A guardian generally and legally appointed according to 
statute, may well maintain an action in his own name, for the 
use of his ward.---ib. 

13.1t seems, it would be otherwise, in cases where one sues asa 
mere prochein ami, or guardian ad lilem.---ab. 

14A party who should have plead in a cause, but who has pro- 
ceeded to trial, without objecting, as upon a regular issue, will 
not be permitted to avail himself, in error, of the absence of 
a plea or issue—none appearing in the record, where a ver- 
dict and judgment seem to be rendered as upon issue form- 
ed.---Baker v Washington and Washington. 

15. A plea to process of attachment, “that the defendant is a 
resident cilizen of another State, and never was within this State, 
with the intention of residing here, held bad.— Middlebrook v 
Ames. 

16. It seems, that a defendant in attachment, may nol,by plea in 
abatement, contest the truth ofthe facts charged as the ground 
of the attachment, where the affidavit and proceedings on their 
face, appear regular and sufficient.---tb. 

17.Where, in an action upona note payable in cotton, judgment 

is rendered, ascertaining the value of the cotton, this Court, 

in the absence of a bill of exceptions, or demurrer to the evi- 
dence, showing what testimony was introduced, will not sup- 
pose that the note sued on, was the only evidence introduced. 

Irvin v Nichols. 
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18. In an action, (commenced before a justice, and taken by ap- 
peal to a Superior Court,) upon a note payable in cotton, an 
omission to set out the value of the cotton in the statement, 
is cured by a verdict, ascertaining the value: or, at least, by 
the statute of jeofails.---ib. 189 

19. An averment in a declaration by the indorsee of a note, (as- 
signed prior to the passage of the acts of 1828 and 1829,) 
against the indorsor, of demand and notice---held sufficient. 
Bloodgood vy Cammack. 276 

20.Substantial defects in pleadings, (where a declaration does 
not contain a substantial cause of action, and a material issue 
be not tried thereon,) are available in error, though not object- 
ed to in the Court below.—Rives § Mather vy M’Losky § Ha- 
gan. 330 

21. It seems, that the statute authorising the assignment of many 
breaches, in actions on bonds, is to be construed as permit- 
ing only as many breaches to be assigned, as there are dis- 
tinct stipulations, or things to be done; and that under it, 
more than one breach can not be assigned to each stipulation. 
sed quare.--- Wade v Killough. 450 

22.Whether improper assignments of breaches, in the condition 
of a bond, would be fatal on general demurrer, quare.—ib. 450 

23.A plea to an action upon a bond, conditioned to execute titles 
at a particular day, averring that titles were made, but not 
showing at what time—whether before the commencement of 
the action, would, i seems, in a proper case, be considered 


defective.—ib. 450 
24. But, it seems, also, that such a plea, if faulty, would be ex- 
cused by a defective assignment of breaches.—ib. 450 


25. That a plea to an action upon a title bond, averred an execu- 

tion of the titles, by the defendant, and a slranger—held not 

to be objectionable, because of the introduction of the name 

of the latter in the plea.—ib. 450 
26. It is a good plea, in an action, by a vendee of real estate, on 

the title bond, where the latter has not prepared and tendered 

a conveyance, that the vendor was ready to convey on the day 

specified in the condition.—2b, 450 
27. In such case, the plea need not aver a tender, by the vendor, 

of the abstracts of title: it being the duty of the vendee, to 

demand such abstracts, if necessary for the preparation of 

the conveyance.—b. 450 


PRACTICE, CHANCERY. 


1. It isa general rule in Chancery proceedings, that when a 
ease is heard, on bill, answer and exhibits without proof— 
the allegations in the answer, whether responsive or not, must 

be considered as true.— Cherry and Bell v Belcher. 133 
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PROCESS—SERVICE OF. 
1. The acnowledgment by one partner, in the name of a firm, 
of the service of process—afler a dissolution of the co-parner- 
ship—will not authorise a joint-jadgment against the (late) 
partners, generally.— Demolt, surv. v Swain’s adm’. 293 


QUO WARRANTO. 
1. It seems that quo warranto would be the proper remedy to test 
the right of an individual to an office or franchise, the duties 
and privileges of which he may be exercising and enjoying. 
The State ex rel. attorney general vy Paul. 40 
2. Thus, where the legislature, having established a new judi- 
cial circuit, at the same session, elected one of its own mem- 
bers the judge thereof---it was held on an information, in the 
nature of quo warranto, filed by the attorney general, in the 
name of the State, that this Court had no power to control 
the appointment, by any inquiry into the constitutional pow- 
er of the legislature to make the appointment.—b. 40 


REGISTRATION. 


1 The statute of 1803, upon the subject of frauds and fraudu- 
lent conveyances, does not embrace deeds of trust, mortga- 
ges or other conveyances, upon valuable consideration, so as 
to render their proof or acknowledgment and registration, 
within twelve months, as required by the second section of 
that act, necessary to their validity. — Baker v Washington 
and Washington. 142 
2. So, this statute was held not to include a deed of trust, [of 
personal property,] upon valuable consideration, (executed pri- 
or to the enactment of the statute of 1828,) as that its validi- 
ty depended upon the proof or acknowledgment and registra- 
tion, required in the second section of the act of 1803.—ib. 142 
3.In such case, proof of the original execution of the deed of trust, 
by one of the subscribing witnesses, held to be sufficient to 
authorise its being read to the jury.—«b. 142 
4. But in the case of such deed of trust, not embraced by the 
statute of 1828, and required to be thus proved and recorded, 
the mere recording of it, would not be notice to all the world, 
of the condition of the property conveyed.—ib. 142 
5. A deed made between parties in another State, under a con- 
traet contemplating no final execution or performanoe in this 
State, must be controlled in its effect, (as to validity against 
the lien of strangers upon the property conveyed,) in respect 
to its proof or acknowledgment and registration, by the laws 
ofthe State where executed.——Caldwell vy Edwards. 312 
6 Thus, where slaves, at the suit of a creditor, had been attach- 
ed in this State, and trespass was brought against the sheriff, 
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and a bill of sale was relied on, made by the debtor to the 
plaintiff, in the State of Tennessee; and it appeared that the 
bill of sale had not been proved or acknowledged and record- 
ed, within twelve months from its date, as required by the sta- 
tutes of Tennessee—-it was held that the bill of sale was void 
and of non-effect, as against the lien acquired in this State: 
and so no trespass lay against the sherill.---ib. 

9. The acknowledgment, (properly certitied,) of the execution 
of a deed, belore a jorvign notary, without registration here, 
would be sufficient to authorise its reception, in evidence, un- 
der the acts of 1803, and 1812.— Toulmin v Austin. 


RESIGNATION. 

1. An executor can not, by a resignation of his authority, as 
such, avoid the rendition of such judgments or decrees a- 
gainst him as may be in regular progress, for assets unadmi- 
nistered at the time of resignation.— Thomason and Haynes, 
ex’ors v Blackwell. 

2. Thus, where, by regular proceeding against two executors, 
it has been ascertained that an estate is indebted to a credi- 
tor, in a particular amount, and the Court is pursuing an in- 
vestigation, as to whether the executors are chargeable for 
the same, on account of assets in their hands—one of the ex- 
ecutors can not, by resigning his authority, avoid the rendi- 
tion of a judgment or decree against himself: —1b. 

8. And, if seems, that the resignation of an executor would not, 
of itself, be good, if not filed in the clerk’s office, but merely 
tendered to the Court, which takes no order upon it.—ib. 


RIGHT OF PROPERTY—TRIAL OF. 

1. A claimant of property, levied on, under execution. can not, 
in a proceeding to try the right thereto, interpose a mortgage 
of the property levied on, executed to himself, from the de- 
fendant in execution.—Purnell et al v Hogan. 


SALE. 

1. It seems, that notice, either actual or constructive, is not ne- 
cessary to be traced to the purchaser of real estate, at a Mar- 
shal’s or sheriff’s sale, in order to protect a stranger, under 
a bona fide out-standing anterior title, derived from the debt- 
or.—— Toulmin v Austin. 

2. Actual notice of a bona fide anterior out-standiug title, deriv- 
ed from a debtor, is good, if exhiblted to a purchaser of real 
estate, at the time of the sale thereof.—ib. 

3. Where real estate wus sold as the property of a debtor, by a 

Marshal, under execution, and, at the time of the sale, a deed, 

purporting to express valuable consideration and be bona fide, 
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was exhibited, executed by the debtor, long anterior to the 
judgment under which the execution issued, and containing 
an acknowledgment before, and certificate by a foreign nota- 
ry, it was held, that the time and manner of the notice to the 
« purchaser, was sufficient to protect the out-standing title.-1b.410 


SECURITY. 

14. Where the note of a stranger is received by a creditor from 
his debtor as collateral security for a debt, the creditor is 

9 net bound to notify a debtor, of a proposition of the stran- 

ger, to discharge the note, in property, though by a failure to 

receive such property, the amount of the note is ultimately 





lost.--Rives & Mather y M’Losky & Hagan. 330 
SHERIFF 
1. Where a judgment was entered against one, as a late she- 
riff, upon a motion, and there was no showing in the re- 


cord, for what violation of duty in returning an execution, 
the judgment was entered, it was held to be erroneous.— 
Ayres v Dobson § Hughes. 441 
It seems, that an injury accruing to a plaintiff in execution, 
from the mere impropriety of the return endorsed thereon, by 
a sheriff, would not authorise a proceeding against the latter, 
in the summary mode pointed out out by statute.—ib. 441 


SLAVE. 

1. Whether the making or altering of a pass (given to a slave,) 
would constitute forgery, at common law, or by statute— 
quare.. - Randall v Henry. 367 

2. But trespass on the case, for malicious prosecution, lays 
against one charging another before a justice, on which 
charge he is arrested and prosecuted, with altering a pass.— 


tb. 367 


SUMMARY PROCEEDINGS. 

1, Where a judgment was entered against one, as a late 
sheriff, upon a motion, and there was no showing in the re- 
cord, for what violation of duty in returning an execution, 
the judgment was entered, it was held to be erroneous.— 
Ayres v Dobson & Hughes. 441 

2. It seems, that an injury accruing to a plaintiff in execution, 
from the mere impropriety of the return indorsed thereon, by 
a sheriff, would not authorise a proceeding against the latter, 
in the summary mode pointed out by statute. neh, 441 


TENANCY. 
1. The occupancy by one, of the public domain, forms, so far, at 
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least, as trespasses by a stranger, are concerned, a tenancy 
at will; and not a mere tenancy from year to year.— Duncan 
v Potts. 

. In an action of trespass to try titles, by a purchaser at a she- 
riff’s sale, against tenants upon the premises, one of whom 
is the defendant in the execution, under which the purchase 
is made—a vendee to whom the defendant in execution has 
conveyed the premises, is a competent witness, on the part of 
the defendants, to prove that they are tensnts under him.— 
MW Gee v Eastis. 

3.In a case where land is purchased at a sheriff’s sale, asthe pro- 
perty of the defendant in execution, who, together witha stran- 
ger to the execution, are in possession, and trespass to try ti- 
tle is brought by the purchaser against the latter, the doctrine 
of estoppel does not apply, and the defendants, in the absence 
of fraud, may set up an out-standing title, by giving in evi- 
dence, a deed made to a vendee, by the defendant in execu- 
tion, (before the judgment against him;) and thus show thht 
they are tenants under the prior purchaser.—ib. 


TITLE. 

1. Where a title is acquired by a vendor, to premises sold after 
his sale and conveyance, such title vests eo instant in his ven- 
dee, and will inure tothe tse and benefit of the latter.— 
M’ Gee v Easiis. 


TITLE BOND. : 

1. Apleato an action upon a bond, conditioned to execute titles 
at a particular day, averring that titles were made, but not 
showing at what time—whether before the commencement of 
the action; would, i seems, in a proper case, be considered 
defective.— Wade v Killough et al. 450 

2. But it seems, also, that such a plea, if faulty, would be ex- 
cused, by a defective assignment of breaches.—ib 450 

3. That a plea to an action upon a title bond, averred an execn- 
tion of the titles, by the defendant and a stranger—held not 
to be objectionable, because of the introduction of the name 
of the latter in the plea.—b. 

4. One who becomes the vendee of real estate, andtakes a bond 
for title, is bound to prepare and tender a conveyance to the 
vendor.—b. 

5.It is a good plea, in an action by a vendee of real estate, on 
the title bond, where the latter has not prepared and tendered 
a conveyanee, that the vendor was ready to convey on the 
day specified in the condition.—7b. 

6. In such case the plea need not aver a tender, by the vendor, 
orthe abstracts of title: it being the duty of the vendee to 
demand such abstracts, if necessary, for the preparation of the 
conveyance.—1b. 
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7. It seems, that in a proper case, the failure of a vendor of real 
estate, to furnish the abstracts of title, when required, to pre- 
pare a conveyance, would be considered an infraction of his 
title bond. —2b. 

8. Where a vendee of real estate, holding a title bond, condi- 
tioned for the execution of titles; fails, at the day’specified in 
the condition, to tender a conveyance, the vendor is not dis- 
charged from his obligation—for the vendee may apply and 
tender a conveyance, after the day named in the obligation.-ib 


TITLE, OUT-STANDING. 

1. It seems, that notice, either actual or constructive, is not ne- 
cessary to be traced to the purchaser of real estate, at a.Mar- 
thal’s or sheriff’s sale, in order to protect a stranger, under 
a bona fide out-standing anterior title, derived from the debt- 
or.— Toulmin v Austin. 

2. Actual notice of a bona fide anterior out-standing title, deriv- 
ed from a debtor, is good, if exhibited to a purchaser of real 
estate, at the time of the sale thereof.—b. 

3. Where real estate was sold as the property of a debtor, by a 
Marshal, under execution, and at the time of the sale, a deed, 
purporting to express valuable consideration and be bona fide, 
was exhibited, executed by the debtor, long anterior to the 
judgment under which the execution issued, and containing 
an acknowledgment before, and certificate by a foreign nota- 
ry, it was held, that the time and manner of the notice.to the 
purchaser, was sufficient to protect the out-standing title.-io. 

4.1n a case where land is purchased at a sherifl’s sale, as the pro- 
perty of a defendant in execution, who together with a stranger 
io the etecution, are in passession, and trespass to try title is 
brought by the purchaser, against the latter, the doctrine of 
estoppel does not apply, and the defendants, in the absence of 
fraud, may set up an out-standing title, by giving in evidence, 
a deed made to a vendee, by the defendant in execution, (be- 
fore the judgment against him;) and thus show that they are 
tenants under the prior purchaser.. -M’ Gee v Eastis. 


TRESPASS ON THE CASE. 

1, Trespass on the case is the proper action for a malicious pro- 
secution, arising as a consequence of information lodged by 
one, against another.—Randall v Henry. 

2. Trespass on the case, for malicious prosecution, lays 
against one charging another before a justice, on which 
a he is arrested and prosecuted, with altering a pass.— 
wb. 367 


TRESPASS TO TRY TITLES. 
2. In an action of trespass to try titles, by a purchaser at a she- 
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riff’s sale, against tenants upon the premises, one of whom 
is the defendant in the execution, under which the purchase 
is made—a yendee to whom the defendant in execution has 
conveyed the premises, isa competent witness, on the part of 
the defendants, to prove that they are tenants under him.— 
M’ Gee v Easlis. 

2.In a case where land is purchased at a sheriff’s sale, as the pro- 
perty of a defendant in execution, who together with a stranger 
to the execulion, are in possession, and trespass to try title is 
brought by the purchaser against the latter, the doctrine of 
estoppel does net apply, and the defendants, in the absence of 
fraud, may set up an out-standing title, by giving in evidence, 
a deed made to a vendee, by the defendant in execution, (be- 
fore the judgment against him;) and thus show that they are 
tenants under the prior purchaser.—ib. 


TRESPASS QUARE CLAUSUM FREGIT. 

1. An occupant of the public lands of the United States, may 
maintain trespass, quare clausum fregil, against a stranger.— 
Duncan v Potts. 

2. The occupancy by one,’of the public domain, forms, so far, at 
least, as trespasses by a stranger are concerned, a tenancy 
at will; and not a mere tenancy from year to year.- .ib. 


TROVER. 


1, Where an attorney takes, in satisfaction of a judgment, ob- 
tained by him for a client, a bond, which he afterwards trans- 
fers to his own use---in trover against the assignee by the 
client, evidence is adinissible, to show a ratification of the act 
of the attorney in takiug the bond, by the client, after the 
tranfer of the bond: and the fact of the ratification of the 
transfer of the bond in such case, is one fora jury to deter- 
mine, from all the circumstances of the particular case.— 
Kirk v Glover. 

. The mere refusal to deliver property in the legal possession of 
one, is not, of itself, a conversion in law; though an absolute 
unconditional and unqualified refusal would create such infe- 
rence of conversion as to authorise the action of trover.— 
Dent & Cade v Chiles, adm’r. 

. A demand of one, having the lawful possession of goods may 
be met by such qualified refusal as to rebut the presumption 
of a conversion sufficient to maintain trover.—ib. 

4. Evidence of declarations by a defendant, in trover, at the 
time of a demand, shewing a reasonable qualification of, or 
excuse for, his refusal, founded in fact, would be admissible, 
as testimony—if the Court were first apprised, that such de- 
clarations tended to establish the fact, that such qualification 
or excuse were made,—1b. 
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5. In trover the reasonableness and truth of a qualification of, 
or excuse for, the non-delivery of property demanded, are for 
the determination of the jury.---tb. 


ge sonncag 
. Trustees may wel! maintain the action ol ddtinds, for the trust 
property.— Baker v Washington and Washington. 


UNIVERSITY OF ALABAM 8 

1, The question of the right of the Trustees of the University, 
to sustain an action up: na ahond ( (given for lands,) after a for- 
feiture thereof has acerued, may properly arise on demurrer 
to the declaration—it containing no averment of any fact which 
would authorise the suit.— Trustees of the University of Ala- 
bama v Winston. 

The Trustees of the University of Alabama, compose a pub- 
lic corporation, entirely within the control of the legislatare; 
and the latter has authority, by the passage of any statute, or 
statutes, to alter, amend, vary or enlarge the original acts of 
incorporation —ib. 

3. The acts of the legislature of 18 21-2, providing for a sale of 
the University > lands, imposed an absolute forteiture of the 
lands, as a penalty for failing to make punctual payment of 
the purchase money, so that bonds given under the provisions 
of those statutes, for University lands, are not recoverable 
unless put in suit within three months after due.—1b. 

4. It would seem that the vendee of such lands, under those acts, 

would have no right to pay the purchase money at any time 
within the three months after the payments became due, and 
a prevent a forfeiture.—ib. 
. The title of a purchaser of these lands, i is purely equitable, 
er the fee simple remains in the Trustees of the University, 
until the whole purchase money is paid: so a failure to dis- 
charge the instalments, at the day due, creates an absolute 
forfeiture, and vests the whole title immediately in the trus- 
tees, aud discharges the vendee’s bonds.---tb. 

6. An election of the Trustees, however, to sue upon the bonds 
of the vendee, must be made within three months after they 
fall due, and they must be sued within that time, or not at all. 
wb. 

7. Where the trustees elect to pursue their remedy upon the 
bond, and do sue within three months after the forfeiture, the 
equitable title of the vendee, which has been divested by a 
forfeiture, becomes revested by the suit, and continues until 
a failure to collect the money by suit.—ib 

8. In such case, a judgment and execution, the result of such 
suit, can not be continued in force, with the intention of pro- 
euring their satisfaction in future; but in the event of a ca sa, 
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returned non est, or fi. fa., nulla bona, the land being protected 
from execution becomes forfeited, and when resorted to un- 
der the law, satisfies the whole judgment.—ib. 


VENDOR AND VENDEE. 

i. Where a vendor of lands, chooses, after the death of the 
vendee, to rescind the contract, an action may well be main- 
tained by the vendee’s representative, to recover inoney paid 
by the vendee in his life-time, in part consideration of the 
contract.—Casileberry v adm’r of Pierce. 

2 Thus, where one, having contracted for the purchase of lands, 
gave his notes therefor, payable to the vendor, and received 
from the latter, a bond, conditioned for the execution of ti- 
tles, when the last pay ment should be made; and subsequent- 
ly made partial payments and died; and afterwards, before 
letters were granted on the vendee’s estate, the vendor enter- 
ed upon the land, and took possession and conveyed to a 
stranger; it was held, that the administrator of the vendee 
was entitled to an action for the monies paid by the latter, in 
his life-time, in part consideration of the purchase.—1. 

3. Where a sale of real estate has been made by a first purchas- 
er, to asecond bona fide vendee, without nolice of incumbrances, 
upon valuable consideration, and no conveyance has been 
made, or any part of the purchase money paid; Chancery 
will arrest the entire subsequent sale, and sustain the lien of 
the original vendor, for the purchase money, upon the premi- 
ses sold.— Dufphey v Frenaye. 

A. But in such case, where part of the purchase money is paid 
by the second vendee, and the possession and title deeds have 
passed to him, he will be protected in Chancery to the amount 
of all advances made in consideretion of the purchase, before 
notice of an incumbrance, [and, it would seem, in some cases, to 
the extent of valuable improvements,] against the lien of the 
original vendor, who may have taken an incumbrance for the 
purchase money, but failed to give notice, either actual or 
constructive.—ib. 

A, having purchased real estate from B, executed notes for 
the purchase money, and a mortgage to secure the payment, 
which was acknowiedged before one justice of the peace, and 
recorded inthe o1.ice of the clerk of the County Court. Af- 
terwards, before the payment of the purchase money, A be- 
ing in possession, made a bona fide sale of the premises, to C, 
upon a valuable consideration, and placed C in possession, re- 
ceiving part of the purchase money, and executing uncondi- 
tional title deeds; without notice to C, of the lien of B.C, 
subsequently being informed of B’s lien, agreed with A, to 
withhold the payment of the instalments due by C, until the 
sequel of B’s claim; who filed a bill praying a foreclosure of 
his mortgage, and a sale of the lands for the discharge of his 
lien: on this bill it was held— 
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ist. That the recording of the mortgage taken by B, under 
the acknowledgment before one justice of the peace, could not 
operate as notice to C, of the incumbrance upon the lands. 

2nd. That the lands should be sold by the master in Chan- 
cery, (giving C time to discharge the amount of the incum- 
brance,) and the proceeds, after. first discharging the amount 
advanced by C, before notice of the incumbrance, applied to 
the payment of ‘the suin due B, under the mortgage.—ib. 

. In an action of trespass to try titles, by a purcnaser at a she- 
riff ’s sale, against tenants upon the premises, one of whom 
is the defendant in the execution, under which the purchase 
is made a vendee to whom the defendant in execution has 
conveyed the premises, is a competent witness, on the part of 
the defendants, to prove that they are tenants under him.— 
M Gee v Eastis. 426 

7.In a case where land is purchased at a sheriff’s sale, asthe pro- 
perty of a defendant in execution, who, together with a slran- 
ger | to the execution, are in possession, "and trespass to try ti- 
tle is brought by the purchaser against the latter, the doctrine 
of estoppel does not apply, and the defendants, in the absence 
of fraud, may set up an out-standing title, by giving in evi- 
dence, a deed made to a vendee, by the defendant in execu- 
tion, (before the judgment against him;) and thus show that 
they are tenants under the prior purchaser.—tb. 

8. Where a title is acquired by a vendor, to p-emises sold after 
his sale and conveyance, such title vests eo inslanti in his ven- 
dee, and will inure to the use and benefit of the latter.--ib. 426 

9. A plea to an action upon a bond, conditioned to execute titles 
at a particular day, averring that titles were’ made, but not 
showing at what time—whether before the commencement of 
the action, would, i seems, in a proper case, be considered 
defective.— Wade v Killough et al. 450 

10.One who becomes the vendee of real estate, and takes a bond 
for title, is bound to prepare and tender a conveyance to the 
vendor.—1b. 450 

11.It is a good plea, in an action by a vendee of real estate, on 
the title bond, where the latter has not prepared and tendered 
a conveyance, that the vendor was ready to convey on the 
day specified in the condition.—1b. 

12.1n such case the plea need not aver a tender, by the vendor, 
orthe abstracts of title: it being the duty of the vendee to 
demand such abstracts, if necessary, for the preparation of the 
conveyance.—1b. 

13. It seems, that in a proper case, the failureof a vendor ofreal 
estate, to furnish the abstracts of title, when required to pre- 
pare a conveyance, would be considered an infraction of his 
title bond.—+b. 450 

14. Where a vendee of real estate, holding a title bond, condi- 
tioned for the execution of titles, fails, at the day cpecified in 
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the condition, to tender a conveyance, the vendor is not dis- 

’ charged from his obligation—for the vendee may apply and 
tender a conveyance, after the day named in the obligation. 
---1b. 


VERDICT. 

1. In an action, (commenced before a justice, and taken by ap- 
peal to a Superior Court,) upow a note payable.in cotton, an 
omission to set out the value of the cotton in the statement, 
is cured by a verdict, ascertaining the value: or, at least, by 
the statute of jeofails.---0b. 


WITNESS. 

1. A witness testifying in chief, should furnish facts, from which 
his opinion or belief of a matter is drawn; bvt this Court will 
not draw inferences, that this rule has been departed from, 
where the bill, of exceptions does not show a state of things 
to authorise it.— Toulmin v Austin. 

2. Mere objection to the interest of a witness in the subject mat- 
ter of an action, will not render him tncompetent——he not be- 
ing interested in the event of the suit.—M’ Gee v Easiis. 

. In an action of trespass to try titles by a purchaser at a she- 
riff’s sale, against tenants upon the premises, one of whom 
is the defendant in the execution, under which the purchase 
is made—a vendee to whom the defendant in execution has 
conveyed the premises, is a competent witness, on the part of 
the defendants, to prove that they are tenants under him.— 
0b. 426 


WITNESS, SUBSCRIBING: 

1. The testimony of a subscribing witness to a conveyance, as 
to matters agreed upon by the parties, at the time of execut- 
ing it, is not conclusive, and other witnesses may be introduc- 
ed to show what conversation passed between the parties, at 
the time of executing the conveyance; and who may likewise 
have been present.— Hudson v Isbell. 














